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West’n. District. WESTERN DISTRICT—SEPTEMBER TERM, 1829. 





Sept’r. 1829. 
Qw = 
MEEKER MEEKER vs. MUGG.AH. 
v8. ° 
een Apreat from the court of the fifth district, 


the judge of the sixth presiding. 


Anappealmade Martin, J. delivered the opinion of the 
returnable at the ‘ ¥ : 
next term of the court. ‘The appeal, inthis Case, was taken in 
supreme court af- 


pads mp pon April, 1827, and made returnable on the first 


cond term there- day of the term of this court for that year. It 

after, will be dis- 

missed with costs. appears not to have been filed here until a. 
year afterwards, yiz. on the fifteenth day of 


September, 1828. 


It is therefore ordered, adjudged and de- 
creed, that this suit be dismissed, with costs, 


Bowen for the plaintiff, Brownson for the 
defendant. 
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West’n. District. 
NERAULT’S HEIRS & WIFE vs. L°>ENCLOS, Sept’r. 1829. 


Appeal from the court of the fifth district, Nenavir's 


HEIRS & wire 


the judge of the district presiding. L’Euczos. 





















ae r the price The claim of 
This suit was — to recover the price the buyer agulont 
of aslave, evicted, with interest from the date the vendor in 
eviction, 
of eviction and costs. On 30th June, 1813, ‘i. abe ae 


A. L’Enclos sold to J. B. Nerault, ancestor of lodefiged eh page 


inti ictoi hich determi 
the plaintiffs, a slave named Victoire, for psigecer nim 


$500, Aflerwards, the wife of L’Enclos, the amount of resti- 
vendor, obtained judgment against her hus- ,o; nom 9c 
en band for her dotal property. The husband + ee 
_was insolvent, and she resorted to her tacit Eeing ‘cited fo by 


‘i " 3 - warranty, or b 
mortgage, and seized the slave Victoire, in decent tae 


. { the hands of the vendee, and on the 16th of pic ofthe thing 
; January, 1816, sold her for $455. In May, When the de- 
mand 0 sum 
; 1829, the heirs of Nerault sued the tutor to which is the price 
“By . ? of the thing e- 
the only heir of L’Enclos, and had judgment vied, io wade, 
for price, interest and costs, of the slave. ya ochate le 
debt; and inte- 
Marttn, J. delivered the opinion of the rest runs from 

5 court. The defendant, the appellant, com- ¢™#4- 


plains of the judgment of the district court, 
- because interest was allowed before the in- 
e ception of the suit. 

He was sued as warrantor of a slave, sold 
to the plaintiffs, who were evicted, and the 
Vou. vist.(n.s.) 24 
































Sépt’r. 1829. 
+ And 
NERAULT’s 
HEIRS & WIFE 
v8. 
L’Enctos. 
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with interest from the period of the eviction, 

Theclaim of the buyer against the vender 
in warranty, is defined by the old code, (un 
der which the sale of the slave took place,) 
354, art.54. It extends first, to the restity. 
tion of the price; 2dly, the fruits received by 
the buyer; 3dly, costs; and 4thly, damages, 
when they are suffered, besides the restitution 
of the price. 

The appellee has, we think, incorrectly ag. 
sumed that the warrantor owes interest, in the 
same manner as the buyer, who withholds. 
the price of a thing which produces fruits, 


The buyer knows he owes the fruits. The | 


warrantor must be put in mord: he has no 
means of knowing the eviction, till the buyer 
apprises him of it by a demand; and that de 
mand is of a sum of money, on which interest 
is due only, as in the case of an ordinary 
debt. Inthe present case, it does not ap. 
pear, that any notice of the eviction was 
given to the appellant, till about thirteen 
years after it happened. 


It is therefore ordered, adjudged and de 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 


West’n: District. judgment is for the consideration of the sale, — 


| 
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iction, | ‘the appellee recover of the appellant the sum West’n. District: 
ender | 0f 500 dollars, with interest at fiveper cent. “2” _ 
» (uns from the inception of this suit until paid, with Nexdvur’s 
Re. att HEIRG & wirE 
lace,) costs of suit in the district court, and that he Re Bs 
s. 
estity. pay the costs in this. 
ed by Bowen for the plaintiffs, Curry for the de- 
hages, fendant. 
tution 
ly ag. FUX ts. KING, & KING vs. FUX. 
in the 
holds Appeat from the court of fifth district, the 
fui : judge of the sixth presiding. 
The Fux sued King for $426 and interest, the The supreme ' 
. ° court will not re- 
as no price of a lot, which Fux had purchased of scind an order 
7 F consolidating 
buyer Armstrong’s heirs. 'The lot was under mort- two eases, Min 
n 
at de gage for the original purchase money. King parties, and by 
which one 0 iS 
Lerest hadacompletetitle from Fux and was to make try page 
inary the payments to said heir. About the time pars acarg m 
t ap. all the payments became due, King sold Fux pgp . 
) was bricks to the amount of $291, and had the 2¢W ‘tis! and re- 
rteen debt secured by a privilege ona brick house. “2. | ss yin 
King now sued Fux. ‘They plead compen- 20',y° swan? 
1 de sation respectively, the judge Offered each a po hy! ay 
al judgment for his claim, which was refused, "icted’ hic case 


‘he By consent the cases, were consolidated and 70°" ticctar’ 


form, in which a 


the brick debt was swallowed up by the lot privileged claim 
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West'a. District. debt. King iow saw his error and movéd 


Sept’r. 1829. ‘ ayn 
pects for a new trial and a rescission of the order of 


Fux e~ wme consolidation, réfused. 
Kine vs. Fux. 





: Martin J. delivered the opinion of the 
was compensate 


by an ordinary Court, Fux stated that he sold to King part 


Parties must be of a lot of ground which he had purchased on 
bound by the acts 


of their counsel g credit, and King covenented to pay the 
in conducting a : P 
cause, andnore- price to Fux’s vendors and exonerate him 


lief will be af- 
forded, on the (Fux) from all liability from the purchase, 


ground that a 


ao as ince that King neglecting to pay, Fux was sued 


pofore the {out and put to trouble and expence in defend- 
and judgment. ing himself The petition concludes with a 
prayer for judgment for the price agreed on 

and damages, and for a sale of the premises, 

The general issue was pleaded; and fur- 

ther, that the plaintiff owed a larger sum to 

the defendant than was due by the former to 

his vendor, and both considered the matter 

settled by compensation and set off, and by 


the refusal of the plaintiff to do so, the defen- 


dant has been compelled to institute a suit a- 


gainst him. 

King in his suitclaimed from Fux the price 
of a quantity of brick. Fux pleaded the ge- 
neral issue, and offered the debt arising from 
the sale to King as a setoff in compensation. 
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the defendant, the plantiff’s claim being held 
~ 9 be compensated by that of the defendant. 
The two causes were consolidated ; King’s 
claim was declared to have compensated or 
extinguished, as to its amount, that of Fux’s, 
and the latter had judgment for the balance. 
Kingnow claimeda new trial, on the ground, 
thatF'ux’s claim being dependent on a contin- 
gency and the liquidation of a personal war- 
ranty, is not due in the same right, and not 
equally liquidated and demandable, as that 
for the price of the bricks sold by him to Fux; 
that the ground sold by Fux to King is bound 
for the payment of the price which Fux owes 
tohis vendor, who may avail himself of King’s 
covenant with Fux and demand payment from 
King: that Fux is in embarrassed circum- 
stances and King may be compelled to pay 
the original vendor and be deprived of his 
privilege, on the house built by Fux with his 
bricks: that the compensation was inadver- 
tently prayed for. Besides the new trial, 
King prayed for the rescission of the order of 
| consolidation. , 
| King’s application was overruled and he 
pret It is clear, the appellant having 


SP 
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In this latter case, there was judgmént for west’n. District: 


Sept’r. 1829. 
Py~/ 


Fux os. Kine 


Kine os. Fox. 
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West’n. District. himself demanded the compensation, the. 
‘ judgment ,correcily admitted it. So thatom 
Fux ee Krx¢ only enquiry is whether the district judgeer, 
Kin vs. Fux. yed in overruling the application for a new 


Sept’r. 1829. 
Pw 


A person un- 
dertaking to su- 
perintend a dis- 
tillery and sugar 
plantation comes 
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trial, 

The application was not made on anya 
the grounds stated in the code of practice 56); 
neither can it be supported on general pring. 
ples, Parties must be bound by their act 
When the‘case is voluntarily submitted toy 
court ina particular form, the party cast om 
not expect reliefon the ground, that he jy 
not sufficiently cautious in placing the gy 
before the court in the manner he did, — 


It is therefore ordered, adjudged and é& 





creed that the judgment of the district com 
be affirmed with costs. 


Garland for Fux. Linton for 


appellant. 








GARAHAN vs. WEEKS. 





Aprprat from the court of the fifth di n 
the judge of the district presiding, 


On the 9th March 1825, David We 
sugar planter in the parish of St. Marti 
ployed Thomas Garrahan the _plainti 


U 


=z 
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make sugar and conduct a rum distillery — westn, District. _ 
Garahan continued in the employ of Weeks — 
wotil the 13th of August 1826. During his “Heanor 
employment he made 140 barrels of rum and W==## 


100° hogsheads of sugar for Weeks, He under an implied 





covenant, to pos- _ 


charged $400 for superintending and baildng sess and display 
the necessa 


up the rum distillery, and $200 for making skill to conduct 


such business. 


A . 
an wew. - nibiting euch skill 
_ Weeks refused to pay the wages of plantiff. - —— 


alledging that by the ignorance and want of a — ae 


skill, and by the fraudulent representation of pry Reem 


plaintiff that he understood his business well, > 3° ction for 
he induced defendant to employ him, and that one 0” « quar- 
he lost thereby in damages $4000, Garna- 
han had judgmen for $535 83, as a balance 


due. 


Martin J. delivered the opinion of the 
court, This is an action for work and labor 
done in superintending the defendant’s distil- 
lery and sugar plantation on a quantum mer- 
ruit, 

The latter pleaded he was imposed on by 
the plaintiff, who pretended great skill, while 
he was absolutely ignorant of the business he 
undertook, whereby great loss and damage 
was sustained by the defendant on account of 
the plaintiff’s ignorance and lack of skill— 
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Wesi’n. District. There was judgment against the defendany, . 
Sept’r. 1829. 
“evn ~=—saand he appealed. a 


Ganauax = The appellee has contended, that the cage 
Waexs. turned entirely on a question of fact, and there. 
fore the court ought to affirm the judgmen 

- with damages. | 

The appellant contends, that a questidail 
law only is in the case, as to the implied ¢o. 
venant, resulting from the appellee’s underta_ 
king the work, that he possessed the necessa. 
ry skill. 

We admit this implied covenant, and nile 
examined the testimony with attention, andit 
does not appear to us the district judge came 
to an incorrect conclusion. | 


lt is therefore ordered adjudged and de. 
creed that the judgment of the district court 
be affirmed with costs. 


Bowen for the plaintiff. Brownson forthe 
defendant. 3 








DUCREST’S HEIRS vs. BJEAUW’S ESTATE. 


Apprat from the court of the fifth district, 
the judge of the district presiding. 
1. Parol evi- | Martha Castille married Laurent Du 


nence is admissi- 


ble under the crest, in 1787 and had issue two sons— 












wr the 
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Joseph married Zelia Guidry and had issue 
two sons, Nicholas and Joseph Ducrest who 
are minors—their father is now dead.— 
Laurent Ducrest died in 1805-6 leaving a 
large estate in community, consisting of a 
plantation, negroes, cattle, &c. of which an in- 


ventory Was made, except the cattle. His ¢ 


widow Martha Castille married Auguste Bi- 
jeau in 1807 and had no issue. No estima- 
tive inventory was made, or family meeting 
called, so that the mother lost the Tutorship 
ofher only surviving child and son, Joseph.— 
Bijeau took possession of the property con- 
tained in the inventory of the late community 
of the first marriage. 

After the death of Laurent Ducrest, his wife 
Martha sold or exchanged a negresse named 
Janette to Col. Declouet, and after her mar- 
riage with Bijeau he received from Declouet 
the price of Janette in three other slaves) viz: 
Honorie, Constance, and Julie by paying a 
small balance with the money of Martha, his 
wife, These three slaves had increase, 'Tous- 
sant, Henry, Lerise, Sam, and Henriette— 
Auguste Bigeau died in June 1823 ; having sold 
to Joseph Decrest, his step son, who was yet 
Vor, vin. (N.s.) 25 
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_West’n. District. 
Sept’r. 1829. 
1 ad 
DucresT’s 
HEIRS 
ve. 
BisEeavu’s 
ESTATE. 





Spanish law, to 
prove the aliena- 
tion and acquisi- 


fore’ the adogtia 
ore the ado 

of the old civil 
code, alienating 
slaves, in virtue 
of which the 
heirs of the an- 
cester, who was 
the vendee, claim 
such slaves and 
their increase, 
must be govern- 
ed by the laws of 
Spain. 

By the Spa- 
nish ‘law, if the 
money which the 
wife brought into 
marriage, whe- 
ther dotal or pa- 
r al, was 
employed in the 
purchase of 
slaves, or other 
immovable, the 

roperty became 
me if she chose. 

When the 
purchase was 
made with the 
wife’s consent, 
the property was 
béated os disso- 


lution of the mar- 
riage, whether 
her husband was 
insolvent or not. 
If the pur- 
chase of an im- 
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West’n. District. @ Minor, without a tutor or curator, at extra. | | 
t’r: 1829. é : 
pay vagant prices, the plantation and slaves be 


Ducarst’® longing to the succession of L. Ducrest, 


ig Auguste Bijeau died in February 18%4, 


BrsEav’s 


______ leaving his affairs very much embarrassed ang 


movable was . his estate involved in debt. Joseph Dacreg, 


made 
money end wit- the step son, renounced his claim as testame. 
— tary heir, to Bijeau; and Martha the wife and 
right, 40 case of mother of Joseph Ducrest by her first mar 
— riage, also renounced the community. A, 
ne eal Dumartrait, was appointed curator to the vq. 
husband of the ° ° 
grandmother, re- Cant succession of Bigeau. Joseph, the only 
ceived in pay- oe ' 7 ie 
ment of a debt Surviving child by the first marriage, sued the 
due the commu- ue 
nity existing be- curator for the annulment of the sale, made 
tween her an : , j ft i 
her first bas to him whilst a minor by Bijeau, and for the 





8s wees es 


Se = 


S 










band, go to the : 

heirs of the recovery of the slaves and other increase and 
but the increase i j 
ofthe slave be all other property coming from the succession 

long to the com- 

musity as ac. Of Laurent Ducrest. ‘The slaves, it wasad- 
vr —. mitted, were acquired subsequent to the mar 
or increase of ._ riage of Martha with Bijeau; but with the 
mals are consid- ° 4 
ered as much the proceeds of the succession of Laurent Du 
result of the care F A 
and solicitude of crest and the money of the said Martha. 
their possessors, \ : 
as ofnature,and Parol evidence was admitted to prove the 
form a part of : 


rink ts see se Ome elCUCee,lCOlOlClCDlClUrelelUCUO 


the community of transaction by which the said slaves were ac 

acquests and 3 

gains. quired from Declouet. : 
During the pendency of this suit, Joseph 


Ducrest died, and it has been revived in the : 


=_- = 








be 
dand 
crest, 


@ and 


Ne Vas 


d the 


or the 
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name of his heirs viz.Zelia Guidry his wife, in w...> 
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n, District. 


| her own right, and a natural tutrix of Nicho- *@ iy a ~ 


18%, 


js and Joseph Ducrest, his two’ children ; (Ducnzer's 


Martha the mother of Joseph as heir to her 


Buzszav’ 's 


second son who died at the age of eleven . **74™ 


years. ‘The plaintiffs had judgment for the 
anulment of the sale of the three slaves and 
their tnxcrease. ‘The defendant, Dumartrait 
as curator, &c, appealed. 


Porter, J. delivered the opinion of the 
court. ‘The contest in this case arises between 
the heirs of Joseph Ducrest, deceased, and the 
curator of the estate of Auguste Bijeau, de- 
ceased, his step father. The heirs make two 
demands, First, that a sale made by Bijeau 
o their father in his life time, be set.aside. 
Second, that certain slaves claimed by the re- 


| presentative of the estate of Bijeau, as form- 
| ing a part of it, be declared to be their pro- 
} perty. The court of the first instance sanc- 
‘| tioned both these demands by its judgment, 
| ud the defendant appealed. 


The first point in the cause has not been 


_} contested before this court; and the facts and 
+} the law did not authorise its being so. It is 
‘| Proved, that Ducrest was a minor at the time 
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West’n. District, Of the sale, and that it was not beneficial 
A cp him. It pon of consequence be annuled, | 
Ducrest’s The second has been the subject of much 


HEIRS 
vs. discussion. Previous to the death of .th 


eee plaintiff’s grandfather he sold a slave ty 
one Declouet. After the second matriag 
of their grandmother with Bijeau,  slayg 
were received from Declouet by Bijeau in dis 
charge of this obligation. The plaintiffs 
contend, that as these slaves were acquirediy 
payment ofa debt which was due to their 
ancestor, the property must belong to themiy | 
kind. ‘The defendants insist they have oly 
a right to withdraw from the succession ‘he 
amount of the obligation in money. 
Before entering on the merits, we must 
tice and dispose of a bill-of exceptions, Th 
plaintiff offered, and the court received pani 
evidence to shew, that the slaves claimedit 
the petition, had, as is there alleged, been o& 
tained in payment of the note. The dele 
dants objected to this testimony, on thegrount, 
that by law, proof of such facts could a: 
made by written evidence. 
In a case arising under the late civil colt 
this objection would, perhaps, be well takel; 
but the transaction, to establish which " 











ficial ty 
led; 


of. the 
lave ty 
Lartiage 

Slaves 
in dis. 
laintiff 
nired ip 
D their 


themin | 


ve only 
ion the 


med it 
een ob 


rout, 
only be 





1 code, 
taken; 
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to the enactment of that work, and must be 
governed by the laws of Spain. 1t has alrea- 
dy been decided by this court after much con- 
sideration in the case of Gonzales & al. vs. 
Sanches & al. (4 Mar. n. 5, 657.) that by 
the Spanish laws, parol evidence was admis- 
sible to establish the alienation and acquisi- 
tion of immovable property. The judge there- 
fore did not err in permitting the plaintifis to 
introduce the testimony objected to. 

On the merits, the defendant has contended, 
that it is only in case of the property ofone of 
the spouses, being sold during marriage that 
the object, acquired with the proceeds belong 
to them, or her who owned the thing sold; 
and in support of this position, he has relied 
on the authority of Pothier, who appears to 
support him. But this case must be deter- 
mined by the laws of Spain; for they govern- 
ed the country at the time the transaction took 
place. By them, if the money which the wife 
brought into marriage, whether dotal or par- 
aphernal, was employed in the acquisition of 
an immovable, it became hers, whether the 
husband was insolvent or not at the dissolu- 
tion of the marriage. But, if made without 


Dvucres1’s 
HEIRS 
08.. 
BisEAv’s 

ESTATE. 
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__proof in this case was offered, arose previous West’n. District. 
Sept’r. 1829. 
ve 
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West’n. District. her consent, she had only what the Spanish 


Sept’r. 1829. 
rw 


DucrestT’s 
HEIRS 
vs. 
BisBAv’s 
ESTATE. 
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law writers calla subsidiary right, to be ex- 
ercised in case of insolvency. The circum. 


stance of the purchase being made in the wife’s 
name does not seem to have made, in that sys- 
tem, any difference, Febrero P.2. Lib,c.3.§ 
1, no’s 26, 27. tb. c. 4. §1. no. 6 & 7. 

The plaintiffs are therefore entitled to take 
the slaves which the husband of their grand- 
mother received in payment of an obligation, 
due to the community, previously existing be- 
tween her and her first husband. But have 
they the same right to the increase of these 


slaves? ‘The laws which confers the power - 


to demand the one, refuses them the other — 
The increase of slayes and animals, by the 
early laws of Spain, belonged to the spouse 
who brought them into marriage. By the la- 
ter statutes however, and the modern jurispru- 
dence of that country, the produce of these 
things are considered to result, as much from 
the care and solicitude of the possessors, as 
from nature. And that as such they forma 
part of the gains which are to be divided be- 
tween the husband and wife. Febrero, Part. 
2. Lib. 1. cap. 4. §1. no, 24. part 9. fa 
1. cap. 5. §. 5. no, 44. 
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It is therefore ordered, adjudged and de- west’n. District 


} creed, that the judgment of the district court 


be annulled, avoided and reversed: And it is 


further ordered, adjudged and decreed, that 


the sale mentioned in the petition, by which 
the petitioners’ father, Joseph Ducrest, ac- 
quired the property, as therein stated, be an- 
nulled and made void: And it is further or- 
dered, adjudged and decreed, that the plain- 
tiffs do recover possession and be quieted in 
their title to the three slaves, acquired by Au- 
guste Bijeau in discharge ofa debt, due to the 
community existing between Martha Castille, 
one of the plaintiffs and husband, Laurent Du- 
crest vz, Honorie, Julie and Constance: and 
that the increase of said slaves 'Toussant, 
Henry, Sam, Louise, and Henriette, having 
become the property of the community, exist- 
ing between Martha Castille and Auguste Bi- 
jeau be equally divided between the said 
Martha, and the estate of the said Bijeau: 
And it is further ordered that the appellee pay 
the costs of this appeal. 


Brownson and Bowen for the plaintiffs, 
Simon for the defendant. 


Sept’r. 1829. 
Pw 


' Ducresr’s 
HERS 
vs. 
Biszav’s 
ESTATE. 
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West’n. District. 
Sept’r. 1829. JACKSON AND ALS. vs. PORTER. 


Pw 
eae sas Appegat from the court of the fifth district, : 


Porter. the judge of the district presiding. 


Parol evidence ‘Thomas Martin of the state of Tennessee 


is admissible to 

th - ° 
ure of a part- OWned a tract of land, five arpents wide front- 
nership, without 


producing the ar- 40g on the Teche, on each side, and running 
ticles themselves. 


Where two back forty arpents each way, lying in the pa- 


artners join in _.- 7 

partnership to. Tish of St. Mary’s, State of Louisiana. Mar. 
practise law, and ,. " 

in the course of tin appointed Isaac L. and Joshua Baker 
business become ° ° ° , 
agents to sell Esqrs, who were associated in practice as At 
land, slaves, &c. . oan . 

the latter acts or tornies at law, residing in St. Mary’s, to sell 
agency being ‘ 4 
agreed to by all his land for $4000; Donaldson Caffrey was 
the partners, is i 

as much within Commissioned as the agent of Judge 
the scope of the . ‘ : 

partnership as if Porter to buy it, which lay contiguous toa 


a clause had been 


inserted, express- farm of the latter, -In the course of a corres 
ly authorising it. 


e... author's pondence between Caffrey and Marin, 


were partners in 
ae dtupies of the latter wrote to Caffrey, from near Nash 


law, ashis agents ville, dated January 8th 1827, that he wasat 


to sell a tract of 


land for $4.000: 
land for $4.00% a loss how much to ask for the land, but had 
says he ‘thas a 
thought of ask- 

the subject of the land, different from that con 

ice; and ‘ i 8 Sai i 

inthe meanwhile tained in their original appointment, on: the 
eet yevoked by Porter for $4000. Isaac L. Baker executed 4 
the letter from 


~ tg: Se geo a thought of asking $6000. The Bakers, re 
ceiving no further instructions, or advice on 

ing $6,000, but 

does not name 

B B sells it for 

$4,000—the a- 10th February 1827, sold the land to Judge 

gency of B B is 

M, the principal, deed as agent of Martin in the name of the 

to C. 








ict, 


ont- 


a3 


aker 


| At 


yas at 
t had 
8, Te 
ce On 
t Coll 
n the 


Judge 
uted & 





$6000. ‘The deed of sale and conveyance 
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partnership (I. L. & J. Baker) which was weets. Dietict: 


confirmed by the written assent of Joshua pe 


Baker as one of the partners, Tame & AL 


On the 7th March 1827, Thomas Martin __°°*™=*- 


sold and conveyed the same tract of land ,.” ainsuate 


to Washington Jackson of Philadelphia, for °7° red ng — 
of the - 
ship, parol evi- 
was made as well as the contract entered into “"¢6 ¥**, "e- 


at Nashville, Tennessee. ro of tho othaz 


Onthe 24th of March, 1824, Jackson joined i af te 


° ; ° eae ° deed. 
by Martin and wife filed their petition against partnership 
; : be appoint- 
Judge Porter for the land in controversy, in ed agent or at 
: ° 5 Baa torney to per- 
the nature of a petitory action and jactitation form any act, 


P ea , trust or duty, 
of the title; petition alleging that Jackson’s within Ay. 





‘ . jects of the part- 

title was good and superior to Porter’s, There nership—the re- 
. v sponsibility at- 

was judgment for the defendant Porter in the tachesto ail, and 
7 _: . the advantages 

district court. ‘The plaintiffs appealed. resulting are en- 


joyed by all — 
" oe members; altho’ 
Martin, J. delivered the opinion of the one only of the 
ae . partners cxecute 
court. The plaintiff, Jackson, claims under a the tone in the 
name oO 
sale of the other, a tract of land in the posses- whole. 


: . Where a part- 
sion of the defendant, who purchased it from =o © 

. inted to per- 

the vendor’s attorney at an anterior sale— form a trust or 

agency foreign to 


There was judgment for the defendant and its object, it is 
not thereby void, 


the plaintiffs appealed. * i pee 


The evidence shows, that the plaintiff Mar- 2” the partners 
tin, being owner of a strip of land between 
that of the defendant and that of the other 


Vo1. vuit. (N. 5S.) 26 
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West’n. District. plaintiff, had appointed Isaac L. and Joshua — 


Sept’r. 1829. 
SV ad 


Baker, who were in partnership as attorneys 


Jacxsow & 42. at law, and for the sale of land, slaves &c. to 


PorTER. 





sell the premiges, if they could obtain $4000 
therefor: that neither the defendant or the | 
plaintiff Jackson would give that price in the 
first instance, that the defendant employed 
Mr. Caffrey to endeavor to purchase the pre- 
mises from the plaintiff Martin, who being 
written to, did not name any particular price, 
but said he had thought of asking $6000; and 
requested Caffrey to state the highest price 
that would be offered. In the mean while 
the defendant purchased the premises from the 
Bakers, neither he or they having any know: 
ledge of the plaintiff Martin’s answer to Caf- 
frey: But afterwards, and before the deed 
was executed by the Bakers to the defendant, 
the answer of the plaintiff Martin was made 
known to the defendant, and by him imme. 
diately communicated to the Bakers. 

At the trial, the plaintiffs insisted on the 
production of the articles of partnership of the 
Bakers, and opposed parol evidence of the 
nature of their partnership. These objections — 
were overruled; the production of the articles 
was dispensed with, and parol evidence was 
received of the nature of the partnership. 
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We think the district judge did not err. west’n. District. 


Admitting that the articles would have shewn, 
that the partnership did not extend to sales 
of land and slaves—if the partners afterwards 
agreed to an extension of its object; and as 
proved, actually engaged in such sales, they 
would bs within the scope of their partner- 
ship, as muchas if a clause in the articles 
authorised them. 

But in the present case, the plaintiff Mar- 
tin does not declare his intention, thatthe land 
should not be sold for $4000, but only to ask 
$6000: an intimation is given, thatthe offer 
ofa less sum will be attended to. Under 
these circumstances we think the jury did not 


err in concluding, that the powers of the Ba- 
‘kers were unaffected by the knowledge they 


received of the contents of their principal's 
letter to Caffrey. 

The deed was executed by Isaac L. Baker, 
who affixed to it the signature of the firm of 
Isaac L. and Joshua Baker as attorneys of the 
plaintiff Martin. 

Parol evidence was received without any 
objection of the written assent of Joshua Ba- 
ker to his partner’s execution of the deed of 
sale, 


Sep?t’r. 1829. 
ae . 
Jackson & a. 


v8, Z 
PoRTER. 
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West’n. District. 
Sept’r. 1829. 
i aa A 
Jacxson & at. 
vs. 
PorTER. 
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A partnership may be appointed agent or 
attorney for the performance of any act or 
duty, which comes within the object for which 
the partnership is formed: and the responsibi- 
lity of such trust or agency attaches to all the 
members, and they are entitled to all the ad- 
vantages resulting therefrom; although one 
of them may execute the trust in the partner. 
ship name, unless it be differently provided 
in the partnership.—La. code, 2790. 

Where a partnership is appointed to per. 
form a trust or agency foreign to the object 
for which such partnership is formed, the ap- — 
pointment is not void. It may be performed 
in the name of the partnership, if all the part- 
ners assent.—La. code, 2791. 

In the present case there is evidence, that 
the agency was not foreign to the object of the 
partnership, and of the assent of both part- 
ners. The deed was duly executed. 

The land passed by the conveyance, and 
the subsequent sale by one of the plaintiffs 
to the other cannot effect the defendant's 
title. 

We have been strongly pressed to allow 
damages for a frivolous appeal: but the case 
does not appear to justify a claim for dama- 
ges. 
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It is therefore ordered, adjudged and de- west’n. District. 


creed that the judgment of the district court ee 
be affirmed with costs. Tacuson & At 
Porter. 


Simon and Garland for the plaintiffs. 
Bowen and Brownson for the defendant. 





ANDREWS & AL. vs. D. ACKERSON. 


ApprAt from the court of the fifth District, , Where a cre- 
bed 7 * * ye i f 
the judge of the District presiding. mos he aa >. 
release “a his 
Porter J. delivered the opinion of the ‘ivi kaswend 
court. The plaintiffs, one of whom is a mi- pe Bagel ye s 
new obligation 


nor, above the age of puberty, assisted by and mortgage 


his curator ad litem, stated that in 1819, their pe hy lands 
mother died, leaving them her heirs, That ithe alo othe 
an inventory of her estate was made by the ma yl 
court of probates, and afterwards sold for pg Bh Nm 
$30,131, 37. ‘That their father never took saividwally 4 
any measures to have himself appointed tu- the creditor, 
tor or curator of either of the petitioners, who pbeianre Parl 
were then both under age, and disposed of ae coe” 
the property of the community between him orn, 
and their mother, without convening any fa- obligation: a: 
mily meeting, or taking any other legal step, ee oe tae 
than procuring an appraisement and inventory 4 
of the estate, asis seen by the proces ver- atl sg - 
E cee 


bal of the sale. — 
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West’n. District. ‘That the petitioners never having received 
Soir: 182 any part of their said mother’s estate, or 
\ ) y part of their sai » Or any 


Anprews & at. account thereof, instituted a suit in the month 
vs. 
Acxerson. of February 1828, against their father for the 


and becomes su- Settlement of the affairs of the succession, and 
rior. os 3 ; 

Phe heirs of the community that had existed between their 

the community in ‘ 

right of their mo- parents,and had judgment in the court of pro- 

ther, cannot be oars 

affected by the bate for $3,843 with interest and costs, and 

original claim of , 7 r ‘ s 

the creditor a- issued execution, which remains unsatis- 

gainst the com- 

munity, after ha- fied. 

- Ving released the 

ouammmanity in fa- ‘That they have a mortgage on the real pro- 

vor of the survi- : 

ving husband, be- perty of their father, and the defendants that 

cause bysuchre- , : , 

lease the hus- since their mortgage attached on their father’s 

band got credit te ‘ 

as having dis- property, a fi. fa. issued ona judgment of the 

charged a com- ,... a fs 

munity debt to district court against their father, and seve- 

that amount. " : 
If the heirs ral tracts of land, then belonging to their 

could now be ° 

charged § com- father, was sold and purchased in by defen- 

pelled to pay the 

debt, thus releas- dant. 

ed by the credi- wee : rs 

tor of the com. ‘That the petitioners have given notice to 

munity in favor : a 

of their father, the defendant of the existence of their claim 

they would be * r . 

twice charged against their father, of its nature and of the 

with it—having 

allowed it in the mortgage consequently resulting therefrom, 

liquidation of z 

their claims a- On the premises. 

gainst their fa- pi . 

ther inthe pro- The petition concludes with a prayer, 

bate court. . 
Third persons, that unless the defendant satisfy their said 

who are stran- : ; . 

gers to the par- claim, interest, and costs, the premises may 

ties, buying pro- , 

perty at a judi- he sold therefor. 
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The defendant pleaded discussion—his West's. District. 


. 1829. 
plea was overruled. He next pleaded the a 


general issue and that in 1818 and previous Amatener ee AL. 


to the petitioner’s mother’s death, he sold to Ac™=Rsow. 


their father a tract of land which now con- cial roe se 


stitutes part of a larger tract and owned by cm a — 


the defendant, and on which the petitioners ph peers dir ogg 





the 


seek to exercise their right of mortgage—that — a ‘aaa 
the petitioners’ father promised to pay $3000 ay prea: ary 
for the said land, thus purchased from the - med 


i i ith different wh 
defendant in three annual instalments, with Cosrent wiere a 


the faculty of prolonging the time of payment j,,fmmrny 


during four years on payment of interest at BW obligation 


and mortgage 
the rate of ten per cent, the defendant resery- fom the sury on 
ing to himself a mortgage till complete pay- °7¢ sells <<. 
ment. perty to pay the 


debt—here, by 
The defendant further pleaded that in 1819 ‘B® "elesse the 


husband was al- 


he sold to the petitioners’ father two slaves = o ‘a 


for the sum of $1600 payable also in three “¢bt,'m his settle- 
heirs of the mo- 


annual instalments, with faculty of prolong- ther: and in en 
forcing their ta- 


ing payment.four years on payment of inter- cit mortgage on 


“ such property, 
est at the rate of ten per cent, reserving tO are ait dati te 
repay the credi- 
= who was pur- 
eye chaser, the price 
And afterwards the petitioners’ father sold he had pred 


P i 
one of these slaves to one Rees for $800, pay- chanatls nt te, 


: J sale of a succes- 
able in three annual instalments. sion by the hus- 


band be 
The defendant admitted, that after the liable in his hands 


—_ - és as natural tutor 
petitioners’ mother died, an inventory, ap- to the heirs, for 


himself a mortgage till complete payment: — 
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West’n. District. praisement and sale of her estate took placéag | 


Sept’r. 1829. 


Anpazwe & au. tended to all the property of the community 
Ackerson. and included the land purchased from the de. « 





the amount of fendant, and one of the said slaves: that at — 
er Cia m 
right of their de- the said sale the petitioners’ father purchased 
ceased mother. 4 

The enforcing part of the property and particularly the land 
such’ mortgage . 
on the property on Which they seek to inforce the mortgage, 
does not rescin er 
the sale ofittoa "That afterwards the petitioners’ father, de. 
creditor of such | : 
husband, but on sirous to be relieved from the defendant's 
fai mor the land and sl b 

1 

- tgage on the land and slaves purchased 
leasing a privi- from the latter, proposed, on a release being 
leged claim a- i : f 
gainst a partner- received, to give a mortgage on the property 
ship, in favor of 
one of the part- he had purchased at the sale of the estate of 
ners, thus ena- = - 
bling him to de- the community; to which the defendant ag. 
duct the amount ‘ 
in a settlement sented; and this was executed: and thro’ the 
with his co-part- + ‘ 
ners, such credi- fraud of the petitioners’ father, and the error 
tor cannot com- : ‘ 
pel the latter to or mistake of the defendant, in the release, 
reimburse their ae 
part of the sum payment of the sum due to the latter was ae 
so released, be- . 
fore they canen- knowledged, tho’ not received. | 
force a previous 
lien, onthe thing The defendant further pleaded, that the new 

rt “ La % i 

od and which wes mortgage was given for $4600, withoutinclad- 
givenin payment. | A : 

The remedy of ing the interest; and payment was stipulated 
the creditor is a- | 
gainst the part- in two years, with the faculty of a prolonge 
ner he trusted; — : o aah 
because by his tion of the time of payment of interest at the 


stated in the petition. That the said sale eX: | 








ig 


















act, his right a- e,e 

gainst the com- rate of ten per cent:but the petitioners’ f 
nership is extin- absolutely neglecting t he defer 
nership is extin- absolu neglecting to pay, the defen 
guished; and if diitine - pays 


+ 


it revives by evic- instituted suit against him, in consequence 
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of which the premises were sold and bought westia: Di , , . 


+ , iv oes Sept'r. | 
¥. 1 by the ee ae 
ity The petitioners’ father was cited in War. A” oREWs qa. 


de- ‘| ranty, failed to answer, and judgment was 
at] taken against him by default: there was judg- a it —— 
sed ment for the petitioners against the defendant, — te oe 
and and for him against the petitioners’ father, ginal debt. 

age. From this judgment the defendant appeal- ! 
de- | ed. The facts, both in the petition and an- 

unt’s | gwer, except the allegation of fraud in the 

ased | father, and error op mistake in the defendant, 

eing | agalleged in the answer, are correctly stat: 

perty | ed. | 

ite af It is not contended that the district court 

it a8 | erred in ordering a sale of the premises, but 

0’ the | the appellant’s counsel urges, that the peti- 

erro | toners ought to have been compelled to in- 

lease, demnify the defendant for the amount of the 

‘a8 M@ | sum for which he was a creditor of the com- 

_ | munity, according to a principle often recog- 

he MEW | tized by this court, viz:—that in setting 

includ: } wside'an iNegal sale in favor of a minor, he 

pulated ought to be allowed whatever the vendee paid 

long | in discharge of the minor’s debts. But in 

| thepresent case the appellees contend, that 








] by giving an absolute receipt for his claim, 
| the defendant hassrendered them the debtors 
equen@ F Vor, vit. (x. 8.) 27 
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Sept’r- 1829 


od 


West’n. District. Of their father, who has had the benefit of of 
‘ the acknowledged payments, in the 
sae amy 43: manner as if he had actually made it. 

Aaunucox. 
agen ‘defendant, would be twice charged with the 


_ person who purchases, at a judicial sale, th 
property of minors; and whose money is 
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appellees; were they compelled to pay»the 


same debt: and the appellant must impute ij 
to his own imprudence, that he has trangfep. 
red his claim to the petitioners’ father, who 
has thereby been enabled to retain its amount 
from them. . 
This case is different from that of a thind 


applied to the payment of a debt due by them, 
He is a stranger to the acts by which ther 
interests are affected. It is therefore equits : 
ble—as it is the law, that the money which} 
was.applied to the payment of their debt } 
should be repaid by them, before they gi 
back that thing, for which the money, Wu 
given. In the present instance the credit 
himself entered into a transaction, by whit 
he discharged the debt, and acknowledged 
the tutor had paid him. He thus furnishd 
the latter with the means of claiming 9 
from the minors, and the court of probates a 
settlement allowed him credit for the at 
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Itis therefore proper he should look .to the wegt:n. District 
Sept'r. 1829. 


‘ntor for reimbursement, 


rr 


This is not a case of restitution in inte- ADRRME A At 


grum. ‘The property, belonged to the suc- 
cession, and as making part of it, was sold. 
At the sale, the father of the minors became 
the purchaser, and as his property, it became 
liable to the mortgage which the law confer- 
red in their favor, on the estate of their tutor. 
The enforcing of this mortgage does not re- 
scind the sale, but on the contrary affirms it. 


The mortgage, given by the tutor to'securea — 


debt of the community, and a sale under it, 
did not destroy the plaintiffs’ mortgage. 
The question, therefore, before us, is whe- 
ther a creditor, who has given a complete 
discharge to one of the partners, and by vir- 


- tue of it, enabled that partner to deduct the 


amount on settlement with his co-partners, 
can compelthe latter to reimburse their part 
of the sum, before they can enforce a previ- 
ous mortgage which they had on the thing 
given in payment; and we are of opinion he 
cannot. That his remedy is against the 
partner he trusted. ‘The right was once ex- 
tinguished by the act of the creditor as a- 
gainst the community, and it revives by 


Acnamaey 
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West’n. District. eviction, against him whose note was taken, 1 


po in place of the original debt. 


sntelnnnre av. Tt was not the property of the community 


Aexsxsox. -which was mortgaged to secure the debt, buj. 


the property of the father, who had purchag- 
ed from the community. 


It is therefore ordered, adjudged and de. > 


creed, that the judgment of the district court 
be affirmed, with costs. 


Garland, and Bowen, for the plaintiffs.— 
Brownson, for the defendant. 





CARLIN vs. DUMARTRAIT. 


Vatil due no. APPEAL from the court of the fifth district, ; 


He ie weet the judge of the district presiding. 
claim, by the 


Seen co nen Martin, J. delivered the opinion of the 


it 1s given, a cre- 


ditor of the court. ‘The same matter now at issue between — 


ouirone legal. the parties has already litigated in this court, 


Soliprinss to and judgment of non-suit was given against 
own debt. 
A person em- the plaintiff. 
“Braise The plaintiff claims from the heirs of Mas- 
pay the debts of 
pees n, is Sicot, the amount of a certain judgment trans- 
thorised to. re- ferred by Labarthe. The defendant, as a 


ceive legal no- 
~ ded bh Rae creditor of the assignors, levied an execution 


tranefer of « debt on it. The question then for the decision of 
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the court is, whether notice was given to Mas- West’n. District. 





; : m Sept’r. 1829. 
sicot or his heirs before the execution was wow 
, F 
levied, for until that was done anyof his créed- we 
; e 3 
itors might seize the debt—C. code, 368, art. _“****"4" 
on the succession _ 
bau to a third person. 


: , , The authorit 
In this case, proof is made that notice was to recoils, ie 


i ‘ a .. of the. transfer of 
given previous to the seizure to Dumartrait, 3 debt must be 


specially estab- 
who swears that he had been agent for the fished, for. until 


2 . notice the debtor 

heirs of Massicot, from a short time afier his might pay ite 
# . original creditor, 
death, in 1821; and authorised to receive and and while he can 
; j pay, a creditor of 
pay the debts of the succession. But nothing the first creditor 


might seize the 

shows, that he was authorized to receive noti- debt due him. 
ces of this kind. And such authority must be 
specially established. Until Massicot’s heirs 
received notice they might legally have paid 
Labarthe, the creditor; while they could pay, 
acreditor might seize. 

This case cannot be distinguished from 
hat of Bainbridge vs. Clay—Vol. 4, 56. 


Itis therefore ordered adjudged and de- 
treed, that the judgment of the district court 
be annulled avoided and reversed, and that 


q here be judgment as of non-suit against the 
, } plaintiff with costs in both courts. 

‘4 Plaisted for the plaintifi—Simon for the 
‘Piefendant. 
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214 | 
West’n. District. MILES vs. ODEN & AL 
Sept’r. 1829. + pst pa 
nad 


Mites Apreat from the court of the fifth district, > 
Oven § ax. the judge of the seventh presiding, 


Contracts are Porter J. delivered the opinion of the 


governed by the court. The petitioner states, that he obtained a 


in which'they . A ‘ 
oe gamete ts judgment against one Oden, in the state of — 
by the comity of amt « gh 
nations, are en Kentucky, on which judgment an execution 
forced according , . 
to those laws, by issued, that was levied on property that was 
the state to . 
which the parties afterwards replevied under the laws of Ken- 
vi mo . e * . * 
tens, on tani tucky, by the said Oden, he giving his bond, 
and slaves re- P ‘ . 
maining in the with a certain O. G. Waggoner as his secu- 
n o e . 
owner or seller, rity, ‘That on the 7th of June 1820, Oden 
have re nae dtoW the’ 
t third per- eu 
Se aes _ =" ” aggoner a sonia pon : 
are duly record- articles seized, among which were certain’ | 
e “i ‘ 
Liens, existing slaves, ‘That the debt, due to the petitioner, 
on land or slaves : ate : 
in other states, jg yet unpaid, and that in virtue of the seizure 
are subject to the ; ‘ 
= ge ae made under the execution in Kentucky, and. 
our own, when the assignment from Waggoner, the petition 


the parties come 


to this state to - . 
to this state to er has alien on the property levied on, 


liens. That one Miller, of the state of Kentucky, 


Where a cre- 


ditor in Ken- has fraudulently caused the said property 0 


tucky, assents 


citer of liens: be transported from the state of Kentucky @ 


ken 3 7 Mik 
a se bent by defraud the mortgagee, and has sold it toon 
an agent or trus- 

tee and sold, the Brent. 


proceeds top "hat Miller’s title, if he had any, is subot 


applied to the 
ment of his _ : ae | 
Tien and debt, he Ginate to his: that the proceeds of the ‘proper 
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: ty sold, were in fact due to Oden; Miller wost'n. district. 


Sept’r. 1829. 


having lent his name to defraud the peti- CHW 


‘The petition concludes with a prayer, that Ranhaies- 
Brent may be decreed to surrender up the canst attack: 





- the sale of such 
negroes, or pay the price due for them to:the Py sone 
plaintiff; and that an attachment may issue bis Subsequent 
against Oden and Waggoner. pages oye 

The attachment issued and was levied on yee “eno 
the debt due by Brent. | a ro. 
Brent, who was thus made both defendant fot’ payable to 


- . ° himself, le- 
and garnishee, filed an answer in which he gatiy sei! such 
note to a third 
stated : yim, elie 
it 
First: That he bought the negroes from a of the rights of 
certain Morris L. Miller, in good faith, with- ~The parchaser 
aoe 0 ti - 
out any notice or knowledge of the plaintiff’s not be “deprived 
A 3 ‘ of his right to it, - 

claim: and if the said title should hereafter without being re- 
: . paid the money 

be declared fraudulent against Oden’s credi- he gave for it. | 
att is a princi- 
tors it cannot affect his rights, as he purchas- ple of ‘the com- 
; mon law, that a 


ed in this state without knowledge of these bona fide pur- 


Pe is not af. 

i ted by fraud 

transactions, ad — . y fr - 
That the negroes purchased by him only psa those 


rom whom he 


formed a part of the property mortgaged to po — 


Waggoner, and that the plaintifis must dis- feet tls f° 


. eS Interest will 
cuss the other portion of it in the state of |." allowed 


_ Kentucky, before he can. have recourse on 0° %,%%> given 


for the purchase 
that sold to the respondent. and price of 


slaves, when 
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West’n. District. ‘That the negroes were purchased by Mil § 


Sept’r. 1829. Mie 
1 age ler ata sale made under an execution in fa- 


Mize vor of William Fletcher, and that admitting 


v3. 
Oven & t. this sale to bé fraudulent, it cannot affect the 


amen vk he are respondent's title, who bought without no- 
ems ° eal tice. 
coeds, until such ‘That one of the slaves is affected with red- 

fil zhane ny hibitory defects, and the price of this slave 


i sof constr must be deducted from the sum due. 
a ae That on the 2Ist of April, he received a 
notice from L. and M. Commagere, who state 


themselves the holders of the note which the 










respondent gave to Miller, for theslaves now 
claimed by the petitioner, in which notice 
they demand payment for the same. 

Brent’s answers to interrogatories, given on 
oath, do not state that funds of the defend. 
ants were in his hands, but acknowledges'a 
note to have been given for the slaves men: 
tioned in the petition, on which a deduction 
should be made of $400 or $450, the price 
of one of the slaves, so affected with redhibi- 
tory diseases as not to be of any value. 

On filing this answer the plaintiff pray- 
ed liberty to amend his petition, by making 
Miller, who sold to Brent, a party to the suit, 
In this amendment judgment is asked against 











ay- 
ing 
uit. 
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Miller, so far as to have the sale, made by we 
him to Brent, cancelled and set aside, and 
the demand is reiterated that the negroes be 
seized and sold to satisfy the claim of the pe- 
titioner, or that there be judgment against 
Oden and Waggoner for the price of the ne- 
groes sold to Brent. 

The court ordered Miller and Commagere 
to be made parties to the suit. 

. At this stage of the proceedings Raspalier 
intervened,and averred that he had purchased 
the note the defendant, Brent, had given for 
the slaves. That Miller’s title to the proper- 
ty was bona fide. The petition of interven- 
tion concluded by demanding, that he might 
be decreed to be the only person entitled to 
receive the amount of said note with interest, 
and that judgment should be rendered in his 
favor against Brent. 

Miller answered by denying any knowl- 
edge of Miles’ having such a claim as that 
set up in the petition, and requiring him to 
furnish proof of it. 

That Miles’ mortgage is inferior to the title 
which the respondent acquired, because a 
long time previous to the date of the mort- 
Vou. vir. (x. 8.) 28 


a7 
. District. 


> 
wras 


Miurs 




























os. 
Oven & at. 








218 





CASES IN THE SUPREME COURT 


West’n. District: g2ge to Waggoner, Oden executed a deed of 


Sept’r. 1829. 
Pvw 


MILEs 
vs. 
Oven & au. 


trust to Harrison Blanton, the said deed of 
trust being for'the purpose of securing Robert 
P. Letcher and others, against damage and — 
loss, as securities for Oden. That Letcher 
commenced suit, recovered judgment and is- 
sued execution against Oden. That the res- 
pondent bought the slaves at the sale made in 
virtue of such execution; and that he did not 
send them out of the state of Kentucky to de 
fraud the petitioner. : | 

The answer further states, that the respon-_ 
dent being unwilling to speculate on the mis- P 
fortunes of Oden, directed the proceeds of the — 
sale of the slaves, sent by him to Louisiana, to | 
be paid over to Oden’s creditors. 

The respondent also states, that Letcher 
has assigned to him themortgage under which 
the slaves were sold: that Waggoner, under 
the mortgage, in yirtue of which the petition- 
er claims, directed the execution at the suit of 
Letcher to be levied on the property which 
the respondent purchased: and finally, that 
the petitioner had ratified and approved the 
sale. , 

Brent amended his answer, by stating that 
the title under which Miller had sold the ne- 
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yroes had been declared fraudulent, and pro- West'n 


nounced null by a court of equity in Kentuc-— 
ky. ‘That he believe: the sale had been wade 
with an intention to deceive him, and that he 
is threatened with many suits for the prop- 
erty. 
’ Miller and Raspalier objected to this an- 
swer being filed, but the court received it. 

- The next change we find in the pleadings 


_.is that made by the"plaintff, amendi ae 
+ petition, and especially stating the” 
7 tending the suit imXentucky, which iis: 


red, canine by a decree annulling the sale 
to Miller. - pn 

The suit ‘of - Raspalior against Brent was 
consolidated with that in which the proceed- 
ings have been just stated, and on the consol- 
idation being made, Brent filed another a- 


-. mended answer, in which, repeating all the 


facts already stated, he prayed ‘that the sale 
might be annulled and avoided, it being frau- 
dulent on the part of Miller. 

Miller denied the allegation of Brent, and 
averred there was collision between him and 
Miles, the plaintiff, to cheat and defraud Ras- 
palier, . 
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Weet'n. Distrit. Raspalier also amended the pleadings om 
gory. his part, by repeating, or nearly so, the alle 
Mines gations of Miller. 
Ovzen & at. 


On these pleadings the parties went to trial, 
‘and judgment was rendered in favor of the 
intervener. An appeal was taken to this 
court; the judgment was reversed, and the | 
cause remanded, it appearing to have been | 
tried without any answer»having been yee 
on behalf of the defendant in ittach . 
Vol. 6, 211. 

On the rewrn of the ‘case to de. Jistric 
court, the pleadings were so amended as to” 
present the contestatio litis between all the — 
parties. Another trial was had which termi- ' 
nated as the first, by judgment being render- 
ed in favor of Raspalier, the interpleader. _ 

From this judgment Miles, the plaintiff, 
and Brent have appealed. |! 

The plaintiffhas placed his right to recover, | | 
before this court, on two principal grounds. | 

Ist. That he had a lien on the property in — 
Kenwcky, which he has a right to enforce | ' 
here. + 

2d. That the money, due by Brent for. the 
negroes purchased from Miller, was in fas ‘. 
due by Oden and —s and that as” 
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such his attachment levied on it, previous to "eee Disviet. 


any notification by Raspalier of his assign- 
ment, entitles him to judgment. 

I,,On the first ground, we are of opinion, 
that the lien, which the plaintiffs might have 
hadin Kentucky, cannot affect a bona fide 
purchaser in this state. ‘The court are aware 
of the common principle, that contracts are 
governed by the laws of the country in which 
they are passed; and that, by the comity of 


| nations the rights, flowing from them, are not 
diminished by the parties passing into other 


states: — Provided, the laws of that state af- 
ford adequate remedies to enforce the obliga- 
tion, But this principle is subject to the ox- 
ception, that in carrying them into effect, no 
injury result to the inhabitants of the country 
whose aid is required to enforce them. We 
had occasion to express our views fully on 
this subject in the case of Saul vs. his Cred- 


tors,6 Mar.n.s. —_; and it is unnecessa- 


ty to repeat here the reasoning on which we 
considered tbe limitation of the general prin- 


| ciple to rest. 


Qur legislature have declared, that liens on 
land and slaves remaining in the possession 
of the owner, should not have effect against 
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third persons, unless duly recorded. This 
rule was doubtless established to avoid ty} 


inconvenience and injury which parties, biy. | 





ing without notice of these liens, would 
tain. Every reason, which supposes the: 
cessity of such a regulation, as between on 
own citizens, applies with equal, if not greaig 
force, to the inhabitants of another coun n, 
who came here to enforce liens given by ty 
laws of the place, whence the property3 
brought. Bh 

Huberus, whose authority on this subj 
is justly entitled to great attention, ofl 
ing the limitation above noticed to the : 
al rule, preserits nearly this case as ah ex#l 
ple of it: and states that a mortgage, good a 
personal property in one country, cannot be 
carried into effect in another state, whose 
laws do not recognise such hypothecation 
If this be true, where mortgages of this 
scription are not recognized as having “lj 
legal effect, we think the same rule shoill 
apply where they are only permitted agains 
third persons, on.certain conditions—suchs 
registry, &c. This writer, indeed, gives tht 
case of a marriage contract, binding on cit 
itors in one country without being enregistet 
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another, where publicity is requiredito be giv- 


| ento them by recording. His langaage in 
“relation to mortgages is as follows: Hypothe- 


ta conventionalis in re mobili dat jus pre- 
lationis etiam tertium possessorem jure Ca- 
saris et in Frisia, non apud Batavos. *Pro- 
inde si quis ex ejusmodi hypotheca in Hol- 
landia agat adversus tertium non audietur. 
Quia jus illi tertio in ista re mobili quesitum 
perjus alient territorii non potest auferri.” 
In the translation given of this passage in 3, 
Dallas, the sense is somewhat obscured by 
theomission to state in what country the mort- 
gage would not haye its effec.—Huberus 
deconflictu legum—ZInb. 1, tit. 3, no. 11,— 
3, Dallas, 375—in notis. 

Il. This point disposed of, the right of the 
plaintiff to recover must rest on the strength 
of his pretensions to attach the debt due by 
Brent, as belonging to his — Oden and 
Waggoner. 

Oden, who was a citizen and resident of 
Kentucky, was indebted to a larger amount 
than he was able to pay. He was pressed by 
some of his creditors: among others, by the 
plaintiff in this suit. ‘To avoid the sacrifice 


ed, as not being so if the parties remove into West’n. Distsict. 
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*. District. Of his property, he procured an execution] 
eee issue at the suit of one of them, under which 


Muze several ofvhis slaves were seized and sold, 
Ovaw § at. and Millerbecamethe purchaser.  Itis shewy 
clearly, that Miller’s object in buying wag 
assist Oden and enable him to dispose of ig 
property without too great a loss, That he 
had no intention of profiting by it. In purmy 
ance of this object, the slaves purchased wen 
sent down the river-and sold to Brent, wih 
the intention of applying the proceeds to the 
payment of the creditors in Kentucky. Th 
plaintiff has attacked this act as fraudulente 
insists, that by the laws of Kentucky it wa 
null and void; and contends, that the mone | 
duc by Brent being due in reality to Oden, 
he had a right to attack it as the creditor ff 
Oden. | 
The real character of the transaction and 
its legal effect, according to the laws of Ker 
tucky, have been the subject of most elaborate 
discussion atthe bar. We do not find ign 
cessary to go into the question. It is shewn, 
thet afier the slaves were sent down the river, 
and before they were sold, Miles, the present 
plaintiff, Letcher, another creditor of Odén's, 
and Oden, entered into an agreement, by 
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which, among other things, Miles consented west’n. 


and agreed to receive, in discharge of this 
debt, the proceeds of the slaves sent down the 
river-by Miller, who, it is stated in the act, 
wasthe trustee of Oden. We are of opinion 
thatthe plaintiff, by his agreement, is preclud- 
ed:from saying the sale of the slaves was null 
and void; by consenting to take the proceeds 
of the sale, he sanctioned, as far as lie could, 
the legality of the sale. It has been, indeed, 
contended, that by virtue of the stipulations 
in the instrument, Miles did not intend to 
waive any of his rights, in case the money was 
not paid tohim. But the most attentive con- 
sideration of the agreement has failed to pro- 
duce that conviction on our minds. It ap- 
pears to us, that the reservations there made, 
relate to the property still remaining in Ken- 
wcky. And that there is nothing in it which 
would authorise us to say it was the intention 
of the parties, that the plaintiff should retain 
the right to attack the sale as fraudulent, in 
case he could not obtain the proceeds of it. 

But there is another ground on which the 
plaintiff insists the attachment was properly 
levied, Miller, he says, was the trustee of 
Oden, and the debt due to him being for the 
Vot, vit, (N. s.) 29 
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West's. District. benefit of the cestué que trust, as a creditor of | 
Sept’r, 1829. 


the latter, he had a right to attach it. To this 
position the,court assents; but his right to at 
tach the equitable interest which Oden hadin 
the funds, cannot, in our opinion, defeat a right 
which a third party had acquired from Miller, 
who had sold the negroes, and to whom the 
note given for them, was made payable, and 
in whom, consequently the legal title was vesh 
ed. This is the position in which Raspalier, 
the intervener, is placed. He acquired bong 
fide from Miller. ‘The note was, it is rug 
not negotiable, but it was a proper subjectaf 
sale; and although liable to all the equity ex 
isting between Miller, the payee, and Brent 
the maker, those persons who had entrusted 
Miller with the property, vested in him thele 
gal title, and put him in a situation to hold 
himself out to the world as owner of the pro 

erty, cannot deprive the purchaser of his 
rights without repaying to him the money 
which, as a consequence of the confidence 
reposed in the payee, he advanced. Itis 
clear, that Oden could not do so—His cred- 
itors cannot have greater rights, apart from 
the question of fraud, which is considered 9s 
waived, by the agreement of the plaintiff to be 
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| paid out of the proceeds of the sale. We 


gre unable to distinguish between the right of 


~ the purchaser of the property and the rights of 


that-which the vendor obtained in lieu of it, 
whether it was a note or any other object. 
Brent, in his amended answer, has prayed 


‘arescission of the sale, on the ground that he 


has not acquired a good title; but we do not 
gee any danger to which he is exposed on this 
score, that would authorise us to declare the 
contractvoid. Weunderstand it to bea clear 
ptinciple of the common law, under which 
this transaction took place; that a bona fide 
purchaser is not affected by fraud in his ven- 
dor, who has a legal title to the property sold. 
6, Cranch, 133. 

"The court below gave interest on the note, 
and in this we think iterred. ‘There was one 
party claiming a lien on the slaves and a right 
to the proceeds, as belonging to Oden and 
Waggoner. The other demanded the pro- 
ceeds, in virtue of an assignment from Miller. 
This was such a disturbance in the title as 
well authorised Brent to refuse paying either. 
Placed in so much uncertainty as to whom he 
was to pay, he could not be considered in 
mora. 
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West’n. District. The court decided correctly in deducting 
=~ the price of the negro Char'es, who had died) 
Mase but the judgment must be reversed on see 
OpEN § AL. of the error in allowing interest. m 

It is therefore ordered adjudged and ¢ 
creed, that the judgment of the district court 
be annulled, avoided and reversed. Andi itis 

further ordered, adjudged and decreed, 


the intervener, C. Raspalier, do recover, : 


gairist William L. Brent, the sum of two 


thousand three hundred and fifty dollars: 
that the plaintiff, Charles Miles, pay all the 
costs of the proceedings, except those of 
peal, which are to be paid by the intervene 
and appellee. 


Brownson for the plaintiff. Simon for the 
defendants, Bowen for the interverner, Rag 


palier. if 
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GILBEAUX’S HEIRS vs. CORMIER, 


4 y: 
The wife may APPEAL from the court of the fifth distri, | 


resume the a 


ministration of the judge of the sixth presiding. ei \ 


her paraphernal 


burly ended vo In this case, the heirs of Ludevine Gil 
whenever she beau, former wife of Michel Cormier, sue 
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Cormier for a settlement and_ restitution of West’. i it 
sheir half of the community, formerly exist- Set a 
inwibetween their deceased mother and the ©™-2=4U*"* 


defendant. They pray for a: partition and = conwizn. 
division of said succession between them, iM chooses: and also 


~ . . d i = 
right of their mother and said Cormier, and ¢°m°¢ restitw 
4 , the object 
had judgment accordingly. price of it. 
‘ ° . During the pen- 
- During the pendency of this suit, Agnes dency of a suit 
’ x . 7 ainst the hus- 
Rodriguez, the second wife, filed her petition band by the heirs 
e . - Of a tormer mar- 
finterpleader, claiming the separation gnd riage, for a par- 
. tition and restitu- 
restitution of her paraphernal property from tion of the com- 
‘ : munity property, 
her husband, the defendant, Cormier. Heer the second wife 
may come in and 


petition was dismissed. interplead, and 
claim restitution 
and separation of 


“Martin J. delivered the opinion of the her eonee 
; ro 


perty. 
court. ‘The defendant’s wife intervened, re- The tacit lien 
or mortgage of 


: ° . . such wife in the 
presenting, that since their marriage, he has, po Ale 


NA ° ° ;. band is superior 
with her consent, enjoyed the exclusive admi- » » seco 


istration of her paraphernal property, dispos- 92,0, ‘Bat of 


heirs of a former 
ed of part of it and collected debts without a oe 
rendering any account; and owes her a bal- per well 7 
mee of $5,443 50. She afterwards states tor nt re 
of the heirs are 





| the embarrassed situation of his affairs, and admitted 


her just apprehensions of his estate being una- 

to discharge the said claim: and concludes 
with a prayer, that she may be permitted to 
prosecute her said claim judicially, and be 
tllowed a privilege over the plaintiff’s claim: 
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“sate Otherwise, that she may be permitted to pro. | 


secute against him a suit for separation of 
property; and that in the meanwhile, all pro. 


stayed. r 
The husband denied that his affnirs v Wis 
in any wise entangled, or the rights of his wife 
endangered ; and her right to claim the mo- 
ney by him received in the administration 
of her paraphernal estate, or by the sale of 
any part of it. 

The plaintifis pleaded the general issue fo 
the petition of the intervention. 

The district court dismissed the petitiqnel 
intervention, being of opinion, the derange- 
ment of the affairs of the defendant was not 
sufficiently proven to authorise a judgment of 
separation, and the consequent dissolution of 
the community, till which, the wife could not 
have judgment for the sums received by her 
husband on her account. Her right to the 
administration of her paraphernal property; 
wheneyer she chose to resume it, and that of 
appearing in the further proceedings in the 
present suit for the protection of her rights, 
were reserved. : 
From this judgment she appealed. 


ceedings by others against his estate be h 


Se Oe ae i li 















a i ee 


& = 


Fees Fe ean as Ff &. 





—-_- =a = 





OF THESTATE OF LOUISIANA, 


| . [tis admitted the wife may demand, when- west’: 
| ever she chooses, the administration of her pa- 
'* raphernal property, -heretofore confided to 


her husband. Now, this right to administer 
that kind of property, during marriage and be- 


! foré a separation, would be illusory, if she 
1 could not demand the restitution of what is — 


the object of that property. 

The judge, however, qualifies his opinion 
in dismissing the wife’s petition, by stating 
that she is not authorised, wnder the plead- 
ings, to demand judgment for the money re- 
ceived by her husband, until there be a sepa- 
ration. 


It is clear, that she may demand the admi- 


nistration of her paraphernal estate, and con- 
sequently the restitution of that estate: for, 
that is necessary to her administration, If 
that property consisted of debts, she might 
¢laim the restitution of the bonds, notes and 
the evidences of these debts, If these debts 
have been collected, she must have the same 


_ fights on the proceeds. If it consisted of pro- 


perty which the husband has sold, the conse- 

quences must be the same on the proceeds. 
It has been objected, that her prayer is for 

aseparation: it is emphatically for the resti- 
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‘a; District. tution of the paraphernal estate and a separa: | 7 


g: hbna tion. 'To that restitution she has an undoubt. 


Gueeavr’s ed right at anytime. La.c. code, 2368,» 


Tansee It is therefore ordered, adjudged and de- 
creed, that the judgment of the district cou 


be annulled, avoided and reversed; and the _ 


cause remanded for further proceedings, ac- 
cording to law: the appellee paying costs in 
this court. 


Simon for the plaintiffs and defendany 
Brownson for the interpleader. 4 


DANGERFIELD’s EXECUTRIX vs. To 
TON’s HEIRS. 


att is a general Appeat from the court of the fifth distre 
e, that the au- 

thority of the at- the judge of the seventh presiding, f 
torney ceases ¥ 
with the termina- ; ae 

tion of the suit: PorTer, J. delivered the opinion of the 
and also attor- 


neys are presum- court. ‘This is an action to obtain from the 
ed to act within 


the limits of their defendants the amount of a judgment recover : 


authority, unless 


the contrary is eq against the executors of their ancesto, | 


shown, 


Service of the "The petition sets out the former proceedings | 


petition and ci- 


tation on the at- 
tate tthe ge, and avers, that the defendants have accepted 


fendant; altho’ : ° ‘i 
fondant; fone the the succession, and are in possession of the 


ptm oi’ property of the deceased. 
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The answer denies, that the plaintiff is the West’n, 
executrix of the person who recovered judg- <ey—m. 
ment against the ancestor of the defendants— D4*o=sriHE>* 


EXECUTRIX 
puts at issue the fact of any such judgment puaceron’s 


having been rendered; and avers, that the __“"""* 


heirs and representatives of Henry Danger- —— pow 


field are indebted to the respondents in the tn og 


sum of $850, cnhempen 
To establish the fact of the plaintiff being _ attorney 


executrix, as she states herself to be in the ment proche | 








_ petition, reference is had to a former proceed- without - hearing 


evidence in the 


* ing in the court of the first district, where the causa, and it wil 


jetgment wan renderéa It appears, that the aaa CH 
suit was originally brought in the name of wd en 
Henry Dangerfield, and judgment obtained nother state, 


cannot exercise 


by him in his lifetime. After his decease, a = oer «J 


rule was taken on the defendants to shew penn am ot 


cause, why the judgment should not be reviv- a > pe 


- H oO i in this state. 
ed inthe name of the executrix, who is the Whee. 


~ present plaintiff The court, after hearing oui Tr 


i i urts 
the parties, made the ruleabsolute. Itis con- one of the co “ 


tended, that this proceeding precludes any en- cine bees | 


"_ quiry now into the character of the petitioner, *!2, 8nd 20 ob- 


jection or evi- 


That the matter has the authority of the thing se - - 


. sumed she 
judged. a duly quali- 


The defendants, not contesting the princi- here the co- 
ple on which the plaintiff relies, nor denying of a suit is intro- 


Von. vit. (N.8.) © 30 
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‘District. its. correctness, where the proceedings have 
829. been regular, urge, that this.case does not fall 
within its operation, because the defendants 
were not cited to contest the application, 
HEIRS. The rule was served on their attorney. 


} oer agael We have not found the decision of the point 
Mienent, cq quite free from difficulty, but our minds have 
another copy of finally settled in the conclusion, that the ser. 


the j 
obtained and ‘ vice was well made, and that the proceed- 
nature, the re- ings which were based on it should have the 
Sowent ann, same force, as if the defendants had been cited - 


Wet he the, in person. It is perhaps true, as a general: ~ 


amount, and 1, rule, that the authority, of the attorney termis 


number of such , : 
Se nates with the judgment, and that the service © 
other perts ofthe rade on the individual who represented.the 


re 


its case where 4 -fendanis in the first instance, acquires no 


San hr hho additional force from that circumstance. But 
défendant should ® 

have 90 days to our law, from necessity, reposes great confi. . 
rnd establish “am dence in the acts of attornies, who are admit 
set-offs he might 








have, and no use ted to practice in our courts; and it has been” 


he con- 
dion with the held, by more than one decision in this tribue 
for the heirs in 2 nal, that they would be presumed to act with 
subsequent trial os 
< oe into jp the limits of their authority, unless the cons - 
who has seecindl trary wasshewn. This doctrine is, however, 
probe: So necessarily limited to those acts which» fall 
cession, is stille2 within the range of the duties, which the pro- 


incompetent wit- 


prinst the other £e8i0n have to.discharge. And the-question, 
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in this case is, whether the acknowledgment 
ofservice by the attorney and his appearance 
in consequence, and acting on behalf of the Daxonav@ 
defendants, is within the limitation just stated, 7... °F ary 


At first blush it would appear not, and that __ “""** 


the agency of the attorney can only com- beim of the eue- 


mence afier the parties are cited. But. in yee 
point of fact, we believe it to be no uncommon prem - P 
oceurrence for persons who expect to be sued, her share exceeds 


final partition, if 
to engage counsel, before the action is com- wed, we 
menced; and that the persons, so engaged, e... oa 
haye authority from their clients to accept Spsinst execu. 


service of the petition. The frequency of the forte, but not ra. 


practice induces us to conclude, that it ariscs “As Smendment 


will be admitted 

from such authority being conferred. And by filing = sup- 
ad ° plemental peti- 
when it is so usual and common, it canhot be tion, even after 


held to be an act so out of the scope of pre- rn gry first 

fessional duty, as to deprive the party who the “tsttentigaee 
has acted on the faith of it, of the benefit of crondnent em 
that presumption of correctness, which the had ey the a 
law attaches to the acts of the sworn officers of re = = 
its. courts. In this very case, where an ob- — pS onal 
_, jection is taken against the irregularity of a “et. on 
former proceeding, because service was made the instituted 


on an attorney; we perceive, that an attorney ‘he Will, thereby 


hag:acknowledged service for all.the defend- 3° -"°°.1 ‘cre. 
tor and made te 


ants, and the whole proceedings in this action pay the whole 
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amount of the 
debt, although 
no part of the es- 
tate come into 
his hands. 
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might hereafter be set aside on the same 
ground. The presumption of due authorisa- 
tion to the counsel will, we believe, in far the 
greater number of instances, correspond with 
the truth, When an exception occurs, the 
party who has been represented without his 
consent, or contrary to his wishes, is sufficient- 
ly protected by allowing him to deny the au- 


thority of the attorney on oath; and on his do- 
ing so, requiring from his adversary proof 


of it. 

On the same principle, we think the ubjec- 
tion must be overruled, which contested the 
validity of the original judgment, on the 
ground of its being entered up by consent of 
counsel, and not after hearing the evidence. 

The next question in the cause relates to 
the rights of the executrix, who holds her ap- 
pointment under a will made and opened in’ 


the state of Mississippi, to collecta debt dueto |. 
the succession in Louisiana, without first hav- _ 
ing presented the testament to a court of pro.” 
bate in this state, and obtaining an order for © 


itsexecution. ‘This objection we should think 
well founded, if such a step has not “been ta- 
ken by the plaintiff: but the previous judg- 
ment of the court, ordering the suit to be re- 
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' yived and directing execution to issue in her west'n, 


name, we think settles that question, and pre- 


cludes any enquiry into .it now. Such a >4 


= 


EK =ROUEESS 


judgment could not have been correctly given, aaceson’s 


without evidence before the court, of the exe- 
cuirix being legally authorised to collect the 
debts, due in this country to the succession of 
the original plaintiff. ‘That evidence we must 
presume was furnished ; atall events, no ap- 
peal‘ having been -taken from the decree of 
the court, it has acquired in relation to all the 
matters embraced by it, the authority of res 
judicata, 

The plaintiff, to support the allegation in 
the petition, that judgment had been rendered 
against the executors of the defendants’ an- 
cestor, introduced a copy of the record of the 
suit against them. In this copy, the judgment 


‘does not appear to have been signed. To 


cure this defect, they then offered a copy of 
the judgment without the previous proceed- 


ings. In this copy, the judgment appears to’ 


have the signature of the judge. It is ob- 
jected, that the transcript of the proceedings 
does not establish any right in the petitioner, 
because in it the decree of the court is not 
final, for want of the judge’s name being af- 
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fixed. That the copy of the judgment which 
has his signature is not evidence, because itig 
unaccompanied with the other proceedings, 
and finally, that the one cannot be usedito eke 
out and support the other. 

Admitting the principle, contended ‘all 
be correct as to the necessity of producing all 
the proceedings in the cause, (on which we 
express no opinion,) we think, that in this in. 
stance, the copy of the judgment may. be. 
ken with the transcript of the record. Ther 
can be no doubt, that it is of the same suit,as 
that in which the copy of the whole proceed 
ings was furnished. The language is the 
same, and in both, the sum which the plaip 
tiff recovered is the same, and in both the 
judgment is stated to be that which was.ren 
dered in suit no,3448, The non-insertionof 
the judge’s signature to the decree in the tram 
script, we are bound to believe from the ev 
dence before us, was a clerical error. The 
omission to insert it in the one instance, may 
be well accounted for by inadvertence. The, 
placing it to the judgment in the other, if it 
were not in truth there, could not be explait, 
ed in the same manner, and could have.only 
arisen from a desire to give a falsé copy; 
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which motive, it is neither legal nor charita- 
ble to presume, actuated the keeper of the 
record.’ 

The judgment rendered in favor of the 
plaintiffs testator, against the executors of the 
defendants’ ancestor, contained a clause, as 
follows : “with a stay of execution for ninety 
days, and with the privilege, at any time with- 
in the said ninety days, of establishing by evi- 
dence, any offsets which the defendant may 
have against said claim.” This was on the 
first of April, 1814, No steps appear to have 
been taken by the defendants to avail them- 
selves of the privilege, contained in the judg- 
ment, But, on the application of the present 
plaintiff to be made a party to the suit.in 1817, 
the order, reviving the suit and directing exe- 
cation to issue in her name, contains a provi- 
sion such as that just stated, and again ex- 
nds to the defendants the privilege of shew- 
ing, in the space of ninety days, any credits or 
set-ofis to which they might be entitled. 

Of the right thus conferred, the defendants 
appear to have so far profited, as to take out 
4 commission and obtain testimony; but it 
does not appear, that the evidence so procur- 
ed was ever laid before the court, or acted on 
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deed at any subsequent time. 


The heirs contend, they may still use it jp ) 


defence of this action, and their right tod 
so, has been a subject of much disctiision y 
the bar. We are inclined to the opinion;thy 
it was the duty of the original defendants » 


produce their proof to the court, to esigh 
lish the set-offs claimed, within the ninety 


days, and obtain a credit on the judgmeny, 
and that their failure to do so, precludésal 
enquiry into these matters now. The lin. 
guage of the judgment is peremptory. “Niney 
days are allowed, before issuing execution 
this judgment, to the defendants to shew and 
make manifest any credits or set-off which 
they may be entitled to.” The shewing,hen 
spoken of, should have been made to th 
court, if the parties did not agree. The th 
bunal, which rendered the judgment, was 
alone vested with the power to modify it~ 

But, if this objection could be got over; ane 
ther, equally formidable, has been made 
the introduction of the evidence. One of tt 
depositions was returned into court, mutilate, 
wanting the first five pages. ‘The other cot 
tains the testimony of the daughter of the Ot 
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‘ Carraby, vol. 6. 548, that the courts of or- 


_ testamentary heirs of the late Charles M. 
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ginal defendant, who, though she states her- West 
self-to be without interest in the cause, having : 
received her portion in her father’s estate, may P4™¢® 
stillgge responsible on a final partition, if her pusvevons 
share received should have exceeded.the **"** 
disposable portion. 

It has been contended, that the judgment 
in-the suit against the executors was void, 
from being rendered by the district court. It 
has been settled in the cases of Taler vs. 
Johnson, vol. 3. 676, and Foucher vs. 


dinary jurisdiction did not want power tg 
decide causes such as this, ratione materia, 
but ratione persone. No plea to the juris- 
diction was filed here, nor has any action of 
nullity been, brought to set the judgment 
aside, nor appeal taken from it. We, there- 
fore, must consider it in force. See 3 Mar. 
676, vol. 6. 548, the above cases, 

This action was commenced against the 


Thruston. In the petition, they are charged 
with having taken possession of his property. 
And judgment is prayed against them, in their 
individual capacity. The plaintiff, subsequent 
to the issue joined on this demand, filed a sup- 
Von. vii. (n.s.) = 31 
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= plemental petition, in which she averred that 


“aev~w several persons, some of them now residents 
Danederiars of the state, had‘commenced an action against 
Tanveron’s the instituted heirs to set aside the will. 

meus. the plaintiff was quite uncertain whether they 
would succeed in this suit or not. That, if 

they did, they would be responsible as well 
as the original. defendants, She therefore 

prayed judgment against all, who claimed any 

interest in the succession. fs 

_ Opposition was made to this attempt to it 

troduce new parties, but the judge of the fifth 

district, presiding at the term the application 

was made, admitted it. And the judge of the 

seventh, who tried the cause, gave judgment 

absolutely against all the defendants. 

«By this judgment, the defendants, last made 
parties to the suit, are made responsible for 
the whole amount of the debt due by the sue 
cession in their individual capacity, though 
for aught that appears, their claim to the ee 
tate may be rejected, and no property belong: 
ing to it come into theirhands. The exteeme 
severity of this case, has induced us to exam- 
ine with considerable strictness, whether it 
was well founded inlaw. An examination of 
the provisions in our code has, however, 8 — 
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* tisfied us of its correctness. By she 00th weal 


article, it is provided that, “the person call- 
ed to the succession, does an act, which makes PAXSESEIELDS © 
him liable as heir, when, if cited before & tTuaveron’s 
cole of justice, as heir, fora debt of the de- — 
ceased, he suffer judgment to be rendered 

against him in that capacity, without claim- 

ing the benefit of an inventory, or renouncing 

the succession.” Neither of these alterna- 

tives was resorted to inthis instance. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


Bowen for the plaintiff, Brownson for the 
defendants. 


BELL vs. HAW & AL. 


AppEAL from the court of the fifth district, The new on 
the judge of the district presiding. prada 


court. Francis Gardere, the treasurer of from mortgage, 
the state, an intervening party in the suit, it promulgation 
” e a 
complains of the judgment refusing to recog- of e trade of a> 
nize the state’s mortgage on the property of ny appointed be- 
the defendant Haw, late sheriff of the parish inulgetion of the 
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"sans of St. Landry, who collected the taxes due 
——~— im said parish for the year 1826, without 
= having préviously given bond as the law di- 
Haw be AL. pects and requires. 
old and new #§ Haw was appointed sheriff a few mihehs 


subjected, to the before the promulgation of the new civil code, 








according t- ths and the law then gave the state a legal mort- 


tmont, altho? gage onthe estates of collectors of taxes.—C, 
the new code 
they ceased to code 456, art. 25. But the new code, art, 


"The tate, who $280, declares that there shall be no legal 
is awgiver 
anda party,may mortgage, but those which are recognized 


declare, ll mot by that code. The appellee’s counsel has 
ror ehal cea to contended, that whatever may be the right of 
exist, as mo- 


= vow gana the state in regard to moneys collected for 


Notice to a her before the new code, it is clear she can 
third party who 


ris at « claim no mortgage for the moneys thereafter 


tie, & i lien collected. 


so * althorgh Tite words of the old code are, the ter- 
the title may not 


= a > ritory, the different parishes, cities and other 


notice be given corporations, companies of trade or naviga-— 


ote tion, and all public establishments, have. 


legal mortgage on the property of their cole 
lectors, and other accountable persons, from 


the day when they entered into office. &. 
code 456, art. 25. 

The words of the new code are, “no legal 
mortgage shall exist, except in the cases de- 
termined by the present code.” Art. 3280. 


qo 
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Now the new code speaks not, of, legal west’n. Distuiet: 


: ‘mortgages on the estate of collectors: there- 
foré’such mortgages do not ewist, in cases in 
which the new law may constitutionally have 
its effects. 

If a company of trade or navigation had 
appointed a collector between the promulga- 
tion of the two codes, a legal mortgage would 
have resulted from the contracts by which 
thecompany would have entrusted, and the 
collector accepted, the collection of its mo- 
neys, during the continuance of the collector 
in office; according to the terms of his ap- 
pointment, and the destruction of the legal 
mortgage by the legislature would not affect 
the obligations of the contract; and notwith- 
standing the law pronouncing it, the mort- 
gage would continue to exist. 

But the state may constitutionally declare, 
that every mortgage in her favor shall cease 
‘toexist; whether after the legislature has 
said'so, the rights of the state in regard to 
moneys actually received by her servants, un- 
der the former law subsist, is a question 
which we shall solve, when properly called 
on, Itsuffices now that we should say, that 
48to moneys thereafter collected, no mortgage 


Sept’r. 1829. 
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West’n. District. exists, ‘The state is the lawgiver, andthe 
Sept’r. 1829. 
“party and she must be bound by the terms of 
= the laws she enacts. w. 

Haw & Ax, It has been objected, that the pleiadiin 
title was not duly recorded, according to th 

provisions of the acts of 1810. Positive, jn. 

deed, authentic evidence has been Produced, 

of due notice given to the defendants and'th 


intervener, of the plaintiff’s claim, which reg. 


ders it unnecessary to enquire into the alle 
géd irregularity of the record. eg) 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district com 
be affirmed. 


Bowen for the plaintiff, Garland fo te 
intervener. 


MAYFIELD vs. CORMIER & AL, 


The purchase of APPEAL from the court of the fifth district, 
a, judge of the district presiding. 
where all the le- 


ie coleharenct. Martin, J. delivered thé opinion of the 


en er court. This cause was remanded last yeit 


7 Wheres one of from this court, with directions not to rejec 
the notices of the 


sale is directed €Vidence on the part of the thtervening party, 


ee fee 


cour 
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that the property claimed by the plaintiff was west’n. District: 
; ‘ fr. 1829. 

dot advertised, according to law. ee 

Phe district court tried the cause anew, Marrrerp 


gave jadgment against the plaintiff, and he Conmren & av. 
appealed. to be put up on 


the church r, 
The statement of facts does not shew, that an omission to 
comply with such 


the legal formalities were all complied with, acne wa 





. atthe sale at which the plaintiff bought the 


property he claims. It does fot appear to 
have been advertised at the church dofr. 
The principles of law, applicable to this case, 
were considered at fullg@ength in the opinion 
we gave in the cause last year, and it.4s un- 
necessary to repeat them here. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district codrt 
be affirmed, with costs. = 


Brownson for the plaintiff, Simon for the 
defendant. 





EVANS vs. SAUL & WIFE. 


mt _ 
Apreat from the court of the fifth district, 4 casual resi- 

° ane dence in another 

the judge of the court presiding. parish is not such 
a change of resi- 
Porter, J. delivered the opinion of the to’cnmesne 


court. This action was brought against the onal antigens 
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Sept’r. 1829. 


ww io by him, and to enforce it as @ pri 2 
EvAxs —_ claim on a lot towhich the wife setup aright — 


Save # WIFE: of property. The husband is statediin thy 





Tent Place of & petition to have departed from the state! with. 


An allegation ont the intention of returning, and a writof | 


in a petition, that 


aoe ete dont of attachment is asked against his effects. The 


was a resident of 


se Patvituted, Wife is averred to be a resident of the neigh. 


vats suficene boring parish, (St. Martin,) and citation-is 
teciment. ” péiyed against her. #4 


But an allega- 


tion that the wife ‘The affidavit, annexed to the petition, de- 
ay will ‘not clares, that the deferjmut conceals himself te 


authorise a cita- ‘ > ‘ 
tion to be sent avoid*being cited. | 


d d : =a 
paige vy husband © A._ writ of citation and attachment was is- 


and wife. Such 


West’n. District. husband to recover a debt alleged to be due ' 














service is bad. sued as prayed for: the attachment was re | } 


Where it ap- 


arsthat thede- gularly served. On the citation there is two | 


endant has ab- 


sconded merely w#et@rns. The jirst is “served by leaving the , a 


to avoid a crimi- 
nal prosecution, same at the last place of residence of Thomas 


and not to avoid 


being cited, the S, Saul, in this parish, with H. Deman, per 


case does not 
Po ol sonally known to me to be a free person 
oioney cation above the age of fourteen years, residing 
or last place of therein.””? ‘This return is dated the 1st Janu- 
residencc is suffi- 


cient. ary, 1829. The other is aggollows: “Re- 


Where an at- 


tachment impro- ceived, Friday, January 16th, 1829, at4 7 


perly issues 


~~ the ordinary ovclock P.M.” «This 17th January, 1829, 
go on, but the delivered a true copy of thig citation, with’s 


attachment will 


be. —. at certified copy of the petition thereto annexed, 
cost. 
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to Thomas 8S. Sau]. (Signed,) John C. Con- west’a. District: 


stant, one of the constables of the parish,of persis og 





| StelMartin”’? “I hereby authorise J.C, _ Bvaws 











a Constant, one of the constables of the parish Seon rs WIPE. 


of St. Martin, as my lawful deputy to serve The word “gar- 
: . ‘ if nishee’’ is insert- 
this writ and accompanying petitions Janu- - . re LS a 
ext 0 = 
ary 16th, 1829. Wm. Palfrey, sheriff p. St: ticle, in the Code 
of Practice, by 
Mariin,”’ mistake. It 
should be de- 
The husband filed several exceptions: — fendant. 
_ The wife has no 
4. That the court had no jurisdiction, be- lege! domicil but 
that of her hus- 


cause he was a resident of the parish of St. band, and a cita- 





a : tion left at his 
Martin, at the tint the action was insti- domicil, is legal 
tuted service on her. 


2. That he was not legally cited. 

3. That the court had no power to send 

] its writ to another parish. 

} .4. That the sheriff could not appdint a 
2 depaty in the manner he did. 

5, That the citation was not legally served 

in'the parish of St. Martin. 

6» That the attachment was iniproperly 

issued, the fact of his concealment to avoid 

process, being, untrue. 

7 That no inventory was made by thie 

sheriff of the property seized under the writ 

of attach ment. 

Vou. vin. (x.s.) 32 




















250 


West’n. District. 
Sépt’r. 1829. 
Pn 
Evans 






vs. 
Sauu & wIFE. 








CASES IN THE SUPREME COURT 


The court below overruled these excep- 
tions. 

The 4th, 5th and 7th, have been abandon- 
doned before this’ court. 

We do not think the court was without ju- 
risdiction. The defendant resided in St, 
Martin: But his residence was casual. No- 
thing shows he intended to fix his domicil 
there.» It is, on the contrary, proved that he 
contemplated his stay being temporary. The 
court therefore of the parish, where his domi- 
cil had been, was that which had jurisdic- 
tion, for there was no legal change of it— 
Code of Practice, 166, 167, 168. Ia, 
Code, 43. 

The remaining exceptions will be properly 
considered together. Saul is stated in the 
petition to have been a resident of the parish 
of St. Landry, (where the suit was com- 
menced,) but that he had departed from the 
state. His wife is averred to have removed 
to St. Martin. This allegation in the: pe- 
tition authorised an attachment, but did not 
give jurisdiction to the court to send process 
into another parish to cite him personally. 

The statement in the petition of the wile 
having removed into another parish, does not 
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make the service good. The 18ist article of  west’n. District: 
’ the code of practice only authorises citations oa 
<< in different parishes, in the cases enumerated eens 
fi in’ the 164th, 165th and 166th article ofthat S#vu& wire. 
work. 
The service made at the last place of re- 
sidence of the defendant in the parish, has 
been contended to be bad, because such a ci- 
tation is not legal, unless the case was a pro- 
per one for attachment, and it is urged this 
wasnot. We have perused the evidence. It 
proves clearly, that the defendant absconded 
to avoid a criminal prosecution, and not to 
prevent civil suits from being commenced 


a 
~ * 


against him. ‘The Code of Practice requires 
the concealment to have for its object, the de- 
sire to avoid being cited. ‘This must be the 
motive: and, where another cause produces 
concealment, the authority of the law is 
wanting to attach the goods of the defendant. 
Ordinary citation by leaving the petition at 
his domicil, must be resorted to by those who 
have démands against. him. 

We are of opinion, the attachment was 
not taken out in a case auihorised by law. 
it must therefore be set aside. But the pro- 
ceedings do not fall to the ground by this 
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West’n. District. mistake. The only consequence is to make. 
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the plaintiff responsible for the costs. The 
Code of Practice is explicit to that effect. It 
provides, that if the defendant should show 
that the allegations on which the writ issued, 
are false, the attachment should be dismissed: 
and the party will be allowed to proceed in 
his defence, as in ordinary suits. ‘The word 
garnishee is used in the English text of this 
article. But itis evident, from the French 
part of it, as wellas from the whole context, 
that the insertion of it is a clerical or typo- 
graphical error—the word defendant was in- 
tended by the legislature, and must be un- 
derstood by the court. 

The wife is stated in the petition to have 
removed to St. Martinsville. She states in 
her exception, that she is there domiciliated, 
and should be there sued. <A marrjed wo- 
man, not separated from her husband, can 
have no domicil but his. The court of the 
parish of St. Landry, therefore, had jurisdic- 
tion, and service of the citation on the hus- 
band was a good service on her. Code of 
Practice 182. La. Code, art. 48. 

We see no error in the judgment of the 
court rendered on the merits, but it must be 


. 

















Ap 
ju 


Por 











OF THE STATE OF LOUISIANA. 253 


reversed in consequence of making the de- westn. District: 


tadant responsible for all the costs. = 
Evans 
lt is therefore ordered, adjudged and de- ov. 


Sau § Wire. 


geed, that the judgment of the district court 
te annulled, avoided and reversed. And it 
is farther ordered, adjudged and_ decreed, 
that the plaintiff do recover of the defendants 
ihe sum of two hundred and ninety-three 
\dollars and sixty-eight cents, to be paid asa 
pivilege debt on the houses mentioned in 
the petition; and that they be seized and 
wid to satisfy this judgment, with the costs 
suit, excepting those incurred in levying 
‘he attachment and serving copies of citation 
int, Martins; which, together with the 
wisof the appeal, are to be paid by the 
pint? and appeilee. 


Bowen for plaintiff, Garland for defend- 
ils, 
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BECTEL & AL. vs. BRENT. 









ArPeaL from the court of the fifth district, 7, profemien- 


jadge of the sixth presiding. y Sain ‘eill be 
determined on a, 


Porter, J. delivered the opinion of the ie penal 


In this action the plaintiffs allege, men is shewn to 
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. (0.5 
Wost’n. District. that the defendant, as their attorney ‘infact 
Sept’r. 1829. : 
wn~~, received from one Joseph Erwin the sunjof tvs 





Bacuay. AL. $538 30, on the 11th June, 1819; it being 
Brent. the amount of a judgment they had previow. 


In determining ly obtained against a certain John Thomp. | 
the worth of pro- , f 
fessional services Son, and that though frequently requested, he | 
of an attorney at 


law, ona quan- had refused to pay it over to them. : 4 
$500 "will be The defendant denies, that he is indebied 4 


deemed adequate 


compensation for to the petitioners, and avers, that the firmof | her 
ed, 












—* cite Bectel & co. owed to the respondent $100) 


two suits had : ; ; 
been instituted. for professional services, upon which sum| -’ 
vnere tne court $500 only being paid, he was authoriseds | } 
which an appeal 

is taken, to re- 

of the inferior Ver money was in his hands to makeup th} 
court, it will be 


7 
see no ground on No 
apply to the payment of the balance, what} ac 
verse the opinion 
age 
considered as ta- Femaining sum of $500, now still due him, 












Act ce frais, That the fees due to the respondent - ans 


and the judgment out of a guit of the plaintiffs against. certain sin 


of the inferior 


court will be f- William Moore, of Opelousas. That $500) lexy 


~ firmed, with costs 
and 10 per cent. Were promised to be paid the respondent by] entr 


damages on the 
judgment,” Hillery, agent of the plaintiff's, for assisting secu 
Wn. Wilson, Esq. in a suit he had 

menced against Moore. And $500 

promised to be paid by Prevost for 

suit commenced by the respondent 

Moore, in case the respondent succeeded 

the same. 

The suit, in which the professional seri] 


of the defendant were rendered, was for} 
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jebt due by Moore to the firm of Bectel & West’n. District. 
Sept’r. 1829 

r ; and 84737 were claimed. Theplaine Uvw 

fact, |jiffe were twice non-suited; and the claim: BP°"8E. F-+ 
of }yss-finally compromised, by Moore giving BOPER: 

being f notes, as one of the parties alleges, for 

vious- | $2609, and as the other states, for $3119. 

omp- | As the sum of $1000 is far beyond what 

ed,he | gthe proper compensation, on a quantum 

mercuit, for professional services, in a case 

ebied Wihis kind, our only enquiry has been, whe- 

irm of | ther a special agreement has been establish- 

51000 | ed, to pay the defendant that sum. 

| sum} ~The evidence entirely fails to prove it. 

sed | No such contract is shown to have been 

wha} made by the respondent with Ellery, the 

up the} agent of the plaintiffs; nor any such promise 

e him. proven to have been given by Prevost, as the - 

answer alleges. Wilson, who had been ori- 

| ginally charged with the suit, and who, on 

‘Teaving the district ; where it was instituted, 








E, 


‘secution of it, swears, that he does not re- 
member the stipulation of any particular fee, 
but thinks it must have been $500, or there- 
abouts; and whatever his interest was, Mr. 
Brent was entitled to it. 
Admitting a claim in the respondent to this 
amount, it appears to have been paid to him. 
1 











West’n. District. Moore swears, that on the settlement which | 
he made with the respondent on ‘behalf of | 


Sept'r. 1829. 
PY 
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aoa: & at. Bectel & co. he gave his note to the defend: 


Brent. 


ant for $509, which note-he transferred ig 
R. & J. Fenwick; and that the witness paid 
it in their hands. An attempt has been made 
to show the witness was in error, but the 
whole evidence in the case, taken with the 
allegations in the defendant’s answer, leaves 
no doubt in our minds of its correctness, 

The court below gave judgment for the 
amount claimed, with interest from the time 
the money came into the defendant’s hands, 
As the answer shows the defendant to have 
retained this money as his own, the case 
comes clearly within the provisions of the 
code on this subject. C. Code, 26. 

We are unable to see any ground on which 
the defendant could have expected to reverse 
the judgment of the inferior court. The ap- 
peal must be considered as taken for delay, 
and the claim of the plaintiffs for damages 
cannot be resisted. 


It is therefore ordered, adjudged: andde 
creed, that the judgment of the district court 
be affirmed, with costs: and damages at ten 
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q per cent. on the sum of 8500 30, for the fri- west’n, nistrict. 


Sept’r. 1829. 


- yolous appeal. 


Becraen & AL. 


Todd and Brownson for the plaintiffs, <—s 
Simon for the defendant. 





MARC vs. CHURCH WARDENS OF THE ROMAN 
CATHOLIC CHURCH OF ST. MARTINS VILLE. 


_ Appeat from the court of the fifth district, emecten 
the judge of the sixth district presiding. pO 
its true Tits, 

Porter, J. delivered the opinion of the 2nd to arrive st 


the justice of it, 


i j insti where the proof 
gor, This action was instituted by the where the proof 


heirs of the late curate of the parish of St, unsatisfactory, 


the cause will be 


H remanded for fur- 
Martin, to recover a sum of money alleged fomendedfo ae 


io be due to his deceased uncle, for moneys ae prcnod 


paid and advanced for the use of the church, nom jo Bk 


Fabrique,) during his lifetime, Anneged prove, but where 


tive 
fo the petition, is an open account by the fares — Es. 


church wardens, and signed by them, The ao 


principal defence set up in the answer is, Pit. Sl 
error in the settlement, It is alleged that, >. = — 
according to the tariff, established by the bi- 24 it devolved 
shop of Louisiana, in the year 1795, the cu- ti he Big: for 
rates of the parishes in the diocese, had a ‘*, negative, 
fight to receive a certain sum on each inter- {°!ved in the af- 
ment made by them, a portion of which was 


firmative, could 
not be proved. 
Vou. vitt.(n.s.) 33 
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West’n. District. set apart for the use of the church. That the 


Sept’r. 1829. 
Py w 
Marc 


v8. 
CH. WARDENS. 
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late curate acted under that tariff, and receiy- 
ed a large sum of money to the use of, the 
church, which he failed to pay over, or to ac- 
count for in the settlement made by them, and 
that they were ignorant of the particular pro- 
visions contained in the tariff, until after the 
decease of the ancestor of the plaintiff. 

This tariff has been introduced in eyi- 
dence, and comes up with the record. The 
rights of the parties turn mainly on a correct 
understanding of the last clause. ’ 

It is in these words—Ce tariff durera 
tant que les ministres seront salaries, mais 
si par quelqu’ evenement leur paye est sus. 
pendue, ils peuvent demander son change. 
ment. , 

We think, with the counsel for the plain- 
tiff, that in these churches, where the minis- 
ters receive no salary, the tariff was not in 
force. This appears to us to be its obvious 
meaning. It has been ingeniously argued, 
that the latter part of the clause, which states, 
“that if their salaries are suspended, they may 
demand an alteration of it,” shews, that the 
suspension of the salaries does not’ destroy 
the operation of the tariff, but merely gives 
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lo the curates a right to demand an alteration; west’n. District. 
e and that no such demand was ever made by Care 
- the plaintiff’s ancestot. Thiseircumstance  ™A4"¢ 
1 may perhaps be true, in those churches where ©™ ¥4"9=™* 
= the minister was once salaried, and afier- 
e wards ceased to beso. But it is a construc- 

tion, which certainly does not depart from 
. the letter of the regulations. If, however, in 
’ point of fact, the curate of St. Martin never 
t did receive a salary, this provision cannot 

apply tohim. For, if it never was in force in 
| his parish, he was under no obligation to ask 
; for a change in it. 

It has been much disputed, on whom the 

burthen of proof was thrown, as to the ex- 

istence of the salary. The general rule is,. 
; that he who affirms must prove; but where 
the affirmative involves a negative, as was the 
case here, namely, that the curate did not 
; receive a salary, then the proof of it must 
come from the opposite party, for a negative 
cannot be proved. 
j We think the justice of the case requires, 
) it should be remanded. 
| It is therefore ordered, adjudged and de- 

creed, that the judgment of the district court 

be annulled, avoided and reversed; that the 
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West’n. District. case be remanded for a new trial; and that 

Sept’r. 1829. , 
wr~ the appellee pay the costs of the appeal, 


Marc 


Cu. wanpexs, Simon and Brownson for the plaintiff, 


Bowen for the defendants. 





PALFREY’S SYNDIC vs. FRANCOIS & Al. 


The question of 


fraud made bya APPEAL from the court of the fifth district, 


> <select the judge of the district presiding. 
insolvent debtor, 


xtends ; ' i 
extends no fur Porter, J. delivered the opinion of the 


prive such debtor 


of the benefit of Court, The plaintiff seeks, by this action, to 


the i : 

i ; set aside a conveyance, made by one Judice 
fred made and wife to the defendant, Francois, on the 
ent debtor, by a ground of its having been passed to defraud 
creditor in con- . ° eae 

curso aud over- their creditors. The petition alleges the 
ruled, does not 


form 1¢s judica fraud, and avers, that as $2,000 are stated. 


in a subsequent 


suit by the syndic tg be the consideration, yet that in fact no 
of such creditor, 


against the debt- consideration was paid; that if cash was giv- 
or, on the same 


charge, to set a- en in presence of the notary, it was immedi- 


ie a fraudulent 
P In onder thet a ately returned to the vendee, and that the ven- 


idgment have dors have ever since remained in possession 
thing adjudged, 
the Object of the of the property. 


demand must be Raymond Francois, one of the defendants, 


case, the object 


in the first in- Pleaded the general issue; specially denied 


punish the debt. the fraud, and ayerred that the sum of $2,000, 


or; in the latter 


case, to get back Stated in the act of sale, was truly paid by 
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him, and that of the money, $1,414 87 were wost’n. District. 


applied to discharge a debt due by the ven- Sept’r. 1829. 


dors to the firm of Raymond & Lebesque, of °4-7"=*’s 


S¥NDIC 


which he was a partner, and the balance 10 pay ycors 4 AL 
sundry creditors of the vendors, That he property fraud 


has, since the sale, hired the slaves to Judice ‘yy tt. ate. 
and wife, which is the possession spoken of Stee” chart” 
in the petition. He farther pleaded, the pre- tsham onc 
scription of one, two and three years; and, pation. the ad. 
that the question of fraud could not now be dlarations of the 
raised by the syndic, as one of the creditors re a pom h 
in the concurso had made such an allegation, pee sgrtment, 
and a decision had been given on it. cold steal be 

Judice and wife answered, by denying the pone a 
allegations in the petition, and more especially pos scope 


the charge of fraud. They averred, that the Pe ii 


sale was bona fide, that they had received ing to prove a 


pr ow A a 
it in Of fraud from that 
the sum of $2,000, and had employed it in Heetlinthe o>. 


paying their just debts. ‘That the same alle- ‘ition, is inad- 


missible. 





gation had been made against them by one of Evidence of the 
the creditors in concurso, and notwithstand. ‘¢ vendor and 
ing the opposition on that ground, the defend- phage 
ant, Maximillien Judice, had, by a decree of fraudulentiy 

court, been admitted to the benefit of the law od — sp 
of this state, for the relief of insolvent debtors, ——. 
by reason of which the syndic cannot now ja" 
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West’n. District. Maintain another action, to set aside the con. 


Sept’r. 1829. 
ian A 


FaurrRey’s 
S¥NDIC 


v8. 
Francois & AL. 
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veyance in question. 

The first question for an examination, is 
that arising out of the plea which sets up the 
proceedings in concurso, or the opposition 
of one of the creditors as res judicata against 
the present demand, and we are clearly of 
opinion, that they cannot have that effect— 
The question of fraud, which may be raised 
during the suit the debtor brings against hig 
creditors, has, and by law can have, no other 
object than depriving the plaintiff of the right 
of making a cession. If found against him, 
it forever deprives him of the benefit of the 
laws passed in favor of insolvent debtors; ‘but 
it leaves the conveyance in full force. That 
can only be set aside in a suit, in which the 
person to whom the conveyance was made,is 
a party. If found in favor of the debtor, he 
is admitted to the benefit of these laws; but 
the judgment goes no further. It only passes 
on the act, as incidental to the decision of the 
question presented. In order that a judg- 
ment should have the force of the thing ai- 
judged, the object of the demand must be the 
same. That was not the case here. ‘The ob- 
ject, in the former instance, was to punish the 
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debtor; in the present, to get back the pro- west’n, District. 
perty he conveyed without consideration. La. gn 
Code, art, 2265, . ty 
The record is studded. with bills of excep- py ,ncorsg ar 
tions. ‘The first is a refusal of the judge to 
permit the plaintiff to prove “admissions and 
declarations of the parties to the act of sale, 
attacked as fraudulent, made at the time the 
act was passed, going to establish the express 
agreement of the parties, that the slaves pur- 
porting to be sold by the said act, to Ray- 
mond Francois, were to be returned by him 
to the vendors, on their repaying to the said 
Raymond, the money by him actually ad- 
vanced.” 'The proof was rejected by the 
court, on the ground, that the allegations in 
the petition did not warrant the admission of 
such evidence. 
To ascertain whether or not, this opinion 
was correct, particular recurrence must be 
had to the statements in the petition. 
The petition alleges the sale to be a sham 
one; and charges particularly, that the con- 
sideration, expressed in the act, never had 
been paid, or that if any part of it was paid, 
the same was immediately returned to the 
_-Vendee, 
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West’n. District. 
Sept’r. 1829. 
\S a4 
PALFREY’s 
sYNDIC 

98. 
Francois & au. 
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We are of opinion, these allegations did 
not authorise the introduction of the evidence, 
The proof offered, did not go to esteblish a- 
sham sale, but one which was binding and 
legal, for nothing prevented the parties mak- 
ing such a contract: and if the creditors 
sought to set it aside, on the ground of inade- 
quacy of price, they should have set forth thig 
as the ground in their petition, and offered tp 
repay the money advanced. On another 
ground it was objectionable. Admitting the 
sale to be fraudulent, it was a different species 
of fraud from that charged in the petition, and 
the defendants could not be presumed ready 
to meet it. 

The next bill of exceptions was taken to the 
opinion of the judge, permitting a witness 
prove the declarations of the vendor and ven- 
dee, in relation to the hire of the property, 
made out of the presence of each other, and 
two years after passing of the act alleged to 
be fraudulent. In admitting such evidence, 
we think the judge erred. Parties cannot 
make evidence for themselves, by their own 
declarations. If they could, it is obvious 
that no sale could be ever set aside, as 
fraudulent. 
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It is therefore ordered, adjudged and de- west’n. District. 
ereed, that the judgment of the district cours “2” 
be annulled, avoided and reversed; and that °P4«72=*"* 


- S¥NDIC. 
this cause be remanded to the district court, », coi gan 


with directions to the judge not to admit evi- 
dence of the declaration of the defendants, 
made subsequent to the act of sale; and it is 
farther ordered, that the appellees pay the 
costs of this appeal. 


Brownson for the plaintiff, Simon for de- 
fendants. 


LESASSIER, CURATOR, &c. vs. HERTZEL & AL. 


Appear from the court of the fifth district, A surety, who 
the judge of the sixth presidi on mg + . 
lading, rincipal, a 

ues P 8 aie of the 

. ae: debt, is still an 

Porter, J. delivered the opinion of the incompetent wit- 
EGP 3 ness for the prin- 

court, This is an action by the curator of a cipal, to estab- 
F lish the novation. 

vacant estate, against the purchaser of pro- Such surety io 
interested to de- 

perty ata probate sale of the effects of the feat a ae 
. . against the prin- 
succession and his surety. The principal “pas because, if 
leaded novation of the débt{and th domned to. pey. 
Ce novation of the debt, and the surety a he woold Bn 
j } - right to call on 

ec inntory exception, The exception was the cite, ton 
sustained, and on the trial the principal offer- athe > = 


ed the surety to prove, there had been nova- Sot si by his 
Vor. vitt. (N. 8.) 34 
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West’n. District. tion of the debt... He was objected to, and re- © 


= ning re by the court. Before us, it has been 


ene, wer contended he was competent ; because the no- 
sitiiaiiad. vation, which he offered to establish, was that 
hile to ae PY Which he made himself responsible as 
— the obli- principal debtor. 
Although the witness could not be said to 
have an interest in shewing he was principal 
debtor, and not surety, still we are of opinion, 
he was incompetent to testify in this case, 
For, if it were true, that he engaged to pay the 
debt of the principal, then it follows, that he 
was interested to defeat this action; because 
the principal, if condemned, would have a 
right to call on the witness for the debt, and 
the costs incurred by the failure of the latter 
to discharge the obligation. 

The evidence in the cause, independent of 
the surety’s testimony, (which was put in the 
record to be used here, if this court should 
consider him competent,) does not establisha 
novation. 





It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 


be affirmed with costs, 


Brownson for plaintiff, Markham for 
defendants. 
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) West’n. District. 
REELS vs. KNIGHT. Sept’r. 1829. 
aad 
REELs 


AppEAt from the court of the fifth district, an 
the judge of the district presiding. Kurenr. 





The alo of a | 
Porter, J. delivered the opinion of the Pov comedne 
court, This ig an action by one of the forced fy shew that such 
. : sale was fraudu- — 
heirs of C. Horner, against her brother the jent. | 

: When the en- 
defendant, to set aside a conveyance made to quiry is, whether 
a sale was bona — 


him by their mother, a short time previous to fide or not, the 
. whole conduct of ~ 


her decease. The cause was submitted to a the party whose 
acts are assailed, 


jury in the court of the first instance, who beforeand after, — 
as well as at 3 


found a verdict, by which they declared the timethe —— F 
conveyance to be fraudulent, No application be enquired into. 
was made for a new trial, the court confirmed 
the verdict by its judgment, and the defend- 
ant appealed. | 

On the trial, the plaintiff offered-evidence ___ 
of the acts of the defendant subsequent to the 
sale, to shew the fraudulent intent of the con- 
tract between him and his mother. ‘This tes- 
timony was objected to, on the ground, that 
the character of the sale must be ascertained 
by the intentions of the parties, coupled with 
their acts, at the time it was entered into, and 


not by what took place afterwards. The 
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_ West’n. District. judge received the proof, and, in our opinion, 
wA~w correctly, A sale, bona fide in itself, at the 
Rezus period it was made, “could not, it is true, be- Ani 
Kxrcur. come void by fraudulent conduct in the par- ie ju 
ties to it afierwards. But, when the enquiry 
is, whether it was bona fide or not, the whole | Elo 
conduct of the party before, and after, as well Gilbe 
as at the time the contract was entered into, note # 
may be properly enquired into, for the purpose 1828. 
of ascertaining its true character. Express und pi 
evidence of fraud can be rarely given. It has beno 
to be gathered from a variety of circumstances, bt th 
and the detection of it would be greatly im- wader 
peded, by such a limitation, as the defendant i 
contends for. mi 
We have looked inté the evidence, and see mys 
nothing in it which could authorise us to set Fr 


aside the verdict of a jury. 





At is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


Brownson for the plaintiff, Plaisted for 
the defendant. 
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West’n. District. 
BROUSSARD ws. MALLET & AL. Sept’r. 1829. 
vw’ 
Arreat from the court of the fifth district, B*ovs«"> 
ihe judge of the sixth presiding. Mauer & at. 
Proof of mino- 


Eloi Broussard sued Antoine Mallet and a imagbo made 


Gilbert Hebert, as makers of a promissory = have known 


wie in solido, for $394 48, dated June 7th, Although the 
183. Gilbert Hebert answered separately tne hishor ot 


md plead minority. He admitted he signed ofa whe 
henote sued on, as the security of A. Mallet, = et, ey sd 
lat that at the time of signing he was a minor, mer cmeuikantohe 


wer the age of 21 years; and also, that the must be positive. 
imiract for which this obligation was given, tach  Fegite 

e ee ow oes exist. 
‘\ms prejudicial to his interests, and particu- Mg Pi 


y 80, as Mallet had become insolvent. or deaths, are so 
universally re- 


Proof was made, on the trial, of the allega- ne gene bi 


a d a legal 
is set up in the answer, and the defendant, srowne & tees! 


ert, had judgment, and the note, as to the fact of their 


: ing 80, 
was annulled and declared void, and his ,,T¢ cbligation 


3 minor is not void 
allowed him. under the 93d ar- 
ticle of the old 


Porter, J. delivered the opinion of the gM ean 


This is an action on a promissory - “0 pall 


» © which minority was pleaded by the obligation, than 


the amount of 
Mant Hebert. ‘There was judgment in °° Yeo" of bis 


cae ° . Jud t - 
PMorin the court of the first instance, and o:b8"given in 


Ppaintiff appealed. paneer guing 
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West’n. District. 
Sept’r. 1829. 


i. in tl 


— 


Maseat & au. 





po roe em A judgment against him for the amount of fis} 


ables; he cannot 
alienate his im- 
moveable pro- 
perty, without 
authority. Eman- 
cipated minors 
are here spoken 
of only. 

gy ay 
suing on su 

t, shall 

not be levied on 
the immovables 
and slaves. 
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Two questions have been raised, The” 
first is, whether legal evidence was given off! 
the defendant being a minor. The second ig 
whether the court should not have rendered]! 











annual revenue; he being emancipated, by} 
marriage, at the time the obligation wag exe. | # 
cuted. 

The proof of minority was made yi Wit 
nesses who had known the defendant fon a 
his infancy. The objection is, that the regis] Pt 
ter of baptism would have been higher er.| ™ 
dence. There is no doubt it would, if ty 
such register existed, but none is proved, aj ms 
wecannotpresume it. In the case of D Dussa au} 
vs. De La Croix, an objection was ur | ong 
against proving a man’s death by parol tsi T 
mony. The court said, that to sustain the oy emg 
jection, evidence should have been given, d 4 tor 
every man’s death was recorded, or the et } Mace 
dence of it reduced to writing. Neither birt yf ditor 
nor deaths are so universally recorded,a Mt € 
enable the court to ground a legal presumg 8°¥¢ 
tion on the fact of their being so, and mag “ee 
other testimony. 11 Martin, 788 | the w 

This note was executed under the ¢ q fend | 
of the old code. It has been contended, - 
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is void, the provisions of that work, in rela- wost'n. District. 
on toemancipated minors, limiting their au- aa 
ven ffiority t0 engagementsfrelative to the admi- *ovssx» 
ons |! ation of estates: and that this was not a Master & at. 
ndered | of that description, the minor having in 

of his reality signed the obligation as surety, though 

ed, by athe face of the instrument he bound himself 

gsdlido, We think otherwise. The 93d 

sicle says, the minor cannot have restitution, 

" wi.| othe plea Oflesion, or want of use in regard 

t fom | 19088 relative to the administration of his 

rei property, nor in regard to obligations or pro- 

ot evel 1808, which do not exceed the amount of 

if any me year of his revenue. The latter clause 

re 4) 8 useless, if his powers were limited, as the 

sont appellee contends they are. Lex neminem 

‘cogit ad vana. a 

| The same article of the code requires the 

he : _ tgagement of the minor to be reduced to the 

an, tay MOU of his annual revenue, if he has con- 

he eng tacted several engagements to different cre- 

‘iq ditors, each of which, taken separately, do 

i284 dotequal it, ‘The same rule, we think, must 

govern, where he has entered into one which 

exceeds it, We have had doubt, whether by 

. | the word revenue, the legislature did not in- 

sig end the amount of the income, after the sum, 


od, 


r 
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West'n. District, Necessary to the support of the minor’s 


Sept’r. 1829, 
aa 


Brovssarp 


v8. 
Mauer & aL. 
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was deducted ; but further reflection and eg, | 
amination has satisfied us, that this idea ing | 
well founded. 

















4 ext 
The obligation, in this case, is for $394.49 | 4 





The revenue is proved to be from 50:10.69 , “ 
bales of cotton, and about 40 barrels of¢om |’ 


‘Taking the cotton tobe worth 855, andcaleula. | for 


ting the value of the corn at 75 cents per barrel, | 


theamount for which the defendditisrespongi. 
ble is $85. But judgment cannot be given 
against him, in general terms, for this sum, 
The 94th article of the civil code prohibits 
the minor from alienating his immovable pro, 


perty, without the authority of the judge and | 
the consent of a family meeting. Uniaps | oF 


judgment, wlich did not restrain 
the execution to moveables, the defendants 
real estate might be seized and sold, and thus 
that would be done, indirectly, which the law 
will not permit to be done directly, 


It is therefore ordered, adjudged and de 


creed, that the judgment of the district court 


be annulled, avoided and reversed: and itis 
further ordered, adjudged and decreed, that 
the plaintiff do recover of the defendant the 


ig ESE TE 








sum of eighty-five dollars, with costs in both } 
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court, ‘The plaintiffs sought the rescission of the aation, who 
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: courts: and it is further ordered, that. the etal District. 
~ execution which may issue in this case, 
_ pot be levied on the immovables or slaves of ®*°vs*4"? 


shalt ?tr- 182. 





. the defendant. Masane & Av. 
* Simon for plaintiff, Brownson for de- 
fendant. 
4 
ROUSSEAU § AL. vs. DAYSSON: 
Arreat from the court of the fifth district, Iman action a- 
gainst a defend- 
* the judge of the district presiding. ant for fraud, _ 

Martin, J. delivered the opinion of the iis uaecowary 


were cacegpat ey of 


thesale ofa steam-boat,sold to them bythe de- the thing sold, 
fendant, or damages on account of the fraud geito han lalla 
of the defendant, imfalsely asserting, he had committed wy 
bought the boat for them, and had paid there- * omy ty. 

for $2,500, when in fact he had paid but a h opnanestad 


$2,000. The general issue was pleaded. sr tht he had 


The plaintiffs had a verdict and judgment for them at 2,800, 
damages, to the amount of $500. The de- ‘henst the same 
fendant appealed. aes i 

His counsel has first drawn our attention ¢s00 hy ont 


lent, for which 


_ toa bill of exceptions, to the opinion of the damages will be 


district court, refusing him leave to bring in “Bet i regard 


#s a co-defendant, Sayer, who was part owner ot eno and of 


Von. vit. (ns) 35 
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West’n. District, Of the boat, and for whom defendant, as to 
See Sayer’s part, acted as attorney. 

Roauaeetaae- If the plaintiffs have restrained their pre- 

Dayssox. . - tensions to damages, in an allegation of fraud, 


the boat, who personal to the defendant, we think there is 
was not imposed ' "a P 

on by the misre- NO necessity for bringing in Sayer, as a’ de- 
presentation 0 

the price paid for fendant. 


it, the sale is ne . ° 

goed. i On the merits, we think the verdict of the 
re e jury © e e ry 

seal up a verdict jury must stand, as to the plaintiffs, Rousseau, 

in their room, 


and on coming ‘Tertron and Lebesque. It is clear, they 
into court vary 

its terms, the purchased on the assurance the defendant 
shall stand as the gave, that he had bought for them, and they 


any nd Kong if should have two shares of the boat for. the 


pire Ag: price he had paid, viz. $2,500, or rather, at 
when wot ad y = that rate for the whole, when, in fact, the.de- 
cur ina verdict fendant had paid at the rate of 92,00 
fom cn ne of only. . 

the witness, this But the plaintiff, David, bought subsequent 


po eens ly the remaining third of the boat. The time 
see dutuvea. and place of the sales were different, and no- 


thing shows that the latter was in any manner — 
deceived, or any attempt made to impose 
on him. 

The defendant’s counsel made an attempt 
to set the verdict aside, on the ground of its 
being contrary to law and evidence, and fora 
variance between the verdict, signed by all 
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sence, falls from the lips of the witness, with 
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the jurymen, in the jury room, and that signed west’n. District 


in court by the foreman. 


On the first ground, we think, in regard to Rovussavdat. 


the plaintiffs, Rousseau, and Tertron, and 
Lebesque, the verdict is conformable to. law 
and evidence: as to the plaintiff David, we 
think it is unsupported by law or evidence. 

The jury sealed their verdict in the jury 
room, and afterwards, coming into court, de- 
livered the verdict in which it is alleged there 
isa variance. We think the latter verdict is 
conclusive, and the only one on which « judg- 
ment could be given. 

This is a case of fraud; and although the 
evidence be not positive, we are unable to say 
the jury erred, except as to the last plaintiff. 
In such a case, our rule is not to disturb the 
verdict. Itis true, the constitution has made 
this tribunal, the judge of all questions, both 
of law and fact, and from the responsibility, 
which thus we are placed under, we feel no 
inclination to shrink. 

But evidence comes to us in an indirect, 
and consequently imperfect manner. When, 
therefore, a jury unanimously concur in a 
conclusion, on testimony which, in their pre- 
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Sept’r. 1829. 
ree 


Daysson. 
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West’n. Distriet. whom and the parties, the jury must be pre- 
sumed to be better acquainted than we are, we 
Roussrav&al. myst be perfectly satisfied, that the jury erred, 
before we can bring ourselves to disregual 


the verdict. 

Believing, therefore, that the defendenedi in- 
duced the plaintiffs, Rousseau, Tertron and 
Lebesque, to believe he had purchased a boat 
for them, that he disclaimed the idea of spe- 
culating on them, and was willing to let them 
have the part of the boat they purchased. for 
what it cost, it is clear, that he wrongfully as- 
serted, he had paid at the rate of $2,500, 
while he had paid at the rate of $2,000 only, 
and in doing so, became liable to pay them 
damages in the same proportion, 

We have doubted, whether the damages 
ought not to have been confined to the.one 
half of the boat, as to that part only, the asser- 
tion extended. The jury have thought, that 
as the price, stated to have been given for the 
part of Sayer, was probably estimated by what 
he had received for the other part, the pur- 


chasers were induced, by the representations 
of the defendant, in the whole contract, and 


we do not see that they erred. 
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It is therefore ordered, adjudged and de- wes’n. District. 
creed, that the judgment of the district court ee 
be annulled, avoided and reversed, and that ®ovssssvéax. 
the plaintifis, Rousseau, Tertron and Le- 4*##0x. 
besque, do recover from the defendant, the 3 
gum of three hundred and thirty-three dol- 
larsand thirty-four cents, with interest at five 
percent. per annum, until paid, with costs of 
1 gait in both courts: and that the defendant 
have judgment against the plaintiff David, as 
incase of non-suit, with costs in both courts. 

Brownson and Simon for plaintiffs, Maza- 
eau and Plaisted for defendants. 





MOORE vs. BROUSSARD. 


Arreat from the court of the fifth district, The #082 ar. 
the judge of the court presiding. vide’ hat pre 
Manrix, J. delivered the opinion of the tena of payment 


court. ‘The defendant, sued as surety, plead- principal debtor, 


ad the general issue, and that the plaintiff had mat of he sre 
discharged him by neglecting, for a very long discha + ag 
lime, to sue the principal. ‘There was judg- ‘ * cee 

| ment for the plaintifi—the defendant ap- pe aay es Ming 
eg pealed. his right of su- 


The plea of the general issue was dis- “The creditor, 
proved. The appellant relied on the 3032 ‘Y * net com 
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West’n. District. article of the Louisiana Code, which provides, 


that the prolongation of the term granted to. 4 
the principal debtor, without the consent of 


Brovssarp. the surety, operates the discharge of the 
pelled to sue his latter. at 





principal debtor. 


will bar a reco- 
very of land in a 
petitory action, 
after ten years 
possession animo 
domini, under a 
just title, against 





The prolongation of the term, suspending 
the right of suing, enables the debtor to resist 


the claim of the creditor, who, by granting the 
indulgence, deprives himself of the meansiof 
enabling the surety, by payment of the debi, 
to acquire the means of insisting on payment; 
nothing compels the creditor, who has a sure- 
ty, to sue the principal debtor. The district — 
court did not err. | 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court” 
be affirmed, with costs. if 


Bowen and Markham for plaintiff. Si 
mon for defendant. 





SHEPHERD & AL. vs. CARLIN & AL, . | 


Appeat from the court of the fifth distrie, , 
the judge of the court presiding. ; 


Porter, J. delivered the opinion of the | 
court. This is a petitory action. The plait 
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1781. It does notappear;the land wasever ia) 
sottled or surveyed, The defendants set up 5#**#=">4at. 


‘scomplete grant in 1793, for forty arpents of * resident, and 


with that, which the. plaintiff’s title calls for, 


| goce. In their answer, they plead prescrip- 


be affirmed, with costs. 


in: 
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‘tiffs claim under an order of survey, dated.in west’n. District. 
Sept’r. 1829. 


ile under one Joseph Valiere, who obtained Canin & At. 





twenty years a- 


tind, lying in the same section of country gsinst anon-resi- 


¢nd adjoining him. 
The defendants purchased from Valiere in 
1793 or 4, and have been in possession ever 


tion, and the evidence sustains theplea. They 
had a just title, and possessed animo domini. 
The plaintiffs, it is true, are proved to have 
been non-residents: and twenty years are 
mquired tobar them. But these twenty years 
had expired in the year 1814 or 1815: and 
there is no evidence before us, of minority, or 
any other cause existing, during this time, 
which could prevent the prescription from 
attaching, or which would have suspended it. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 


Plaisied for the plaintiffs, Brownson for 
the defendants. 





